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HOUSES ARE STILL “HOME-MADE”—The construction industry utilizes man- 
power to a greater extent and is less mechanized than any other big-time industry. Con- 
struction workers, consequently, are among the best-paid workers in the country, union 
hourly wage scales having advanced approximately eighty-one per cent since 1939. The 
average hourly rate for all union workers in the construction industry in October was 
$2.32 an hour, with bricklayers and plasterers averaging $2.85. 

The emergency credit restrictions on homebuilding have caused a drop in construction 
activity, but only after a new construction record was established for this year. Build- 
ing-in-the-process in the first ten months of 1950 in the United States had a total estimated 
value of $22.8 billion. From January through September, 1,100,000 new nonfarm dwellings 
were started, as compared to a total of 1,025,100 in 1949, and the previous annual peak 
of 937,000 in 1925. 
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The Reader Writes 





Distribution of Union Literature 
Sir: 


The recent NLRB case, Newport News . 


Children’s Dress Company, Inc., 2 CCH 
Lapor Law Reports (4th Ed.) { 10,427, 91 
NLRB, No. 2306 (November 6, 1950), pre- 
sents an interesting series -of questions 
which might be appropriate for an article 
in your JOURNAL. 

The facts were these. An employer ex- 
cluded from its property an outside union 
organizer who intended to distribute litera- 
ture on company premises. The physical 
setup of the plant was such that, upon leav- 
ing the plant, all employees passed through 
the main gate, which opened onto a public 
street. Busses did not load on company 
property but stopped across the street. 

The question in the case was whether the 
exclusion of the organizer constituted a vio- 
lation of Section 8 (a) (1) of the Labor 
Management Relations Act. The Board 
held that the exclusion did not violate the 
LMRA as it did not constitute a “serious 
impediment to the freedom of communica- 
tion which is essential to the right to self- 
organization.” 

Thus, the case was distinguished from the 
case of NLRB v. Le Tourneau Company of 
Georgia, 9 Laspor Cases { 51,199, 324 U. S. 
793 (1945), where the effective distribution 
of union literature outside plant property 
was impossible because the employer owned 
most of the surrounding territory. 

One question which the Newport News 
case raises is whether the rule has been 
changed. Until now the general rule seemed 
to be that a company’s ban on the distribu- 
tion of union literature on company premises 
would be presumed unlawful unless the em- 
ployer could prove that there was reason- 
able opportunity to contact the employees off 
the premises. This presumption seems to 
have disappeared in the Newport News case. 

Whether the “new rule” is a good rule is 
another question raised by the case. Whereas 
the mere distribution of literature might be 
feasible off company property, the practical 
effect of following Newport News may be to 
eliminate a reasonable opportunity of speak- 
ing informally to employees about the ad- 
vantages of joining a particular union and of 
answering any questions they might have. 
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A third question is whether the “new rule” 
will be applied to other forms of solicitation, 
such as vocally urging employees to join a 
union, or passing out application blanks, or 
notifying employees of a union meeting, etc. 

Finally, it might be interesting to consider 
whether the result in the Newport News case 
would have been the same if the union or- 
ganizer involved had been an employee of 
the company. 

I believe it is apparent that, from a real- 
istic standpoint, these questions are very im- 
portant to union organization. 

‘ J. B. Creary 
CHICAGO 


Yes—We Have an Index 
Sir: 

Kindly advise if you expect to publish 
a title page and index for the Lasor Law 
JouRNAL. I take it that Volume 1 is now 
complete. When will the title page and in- 
dex come? 

Law LipraRIAN 
UNIVERSITY OF FLORIDA 
GAINESVILLE, FLORIDA 

[Because the first three issues (October, 
November and December, 1949) of the 
LABor LAw JOURNAL were the promotional 
issues, we are closing the first volume with 
this, the December, 1950 issue. There are fif- 
teen issues in Volume 1. This issue carries 
an index of material appearing in these first 
fifteen issues. We do not issue title pages. 


—Editor.] 


Management Advancement 
Conference Proceedings 
Sir: 


Thanks for your notice about our [Society 
for Advancement of Management] annual 
conference, which you printed on page 1128 
of your November, 1950 issue. 

I wonder if you might find it possible to 
publish another notice that the proceedings 
of the conference are available from S. A. M.’s 
National Headquarters, 84 William Street, 
New York 7, New York? 

I found that interest among labor relations 
executives ran very high, and am sure that 
many of your readers will be interested. 

Rosert B. Ross 
New York City 
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Concerted Activities— 
Protected and Unprotected 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


TRUSTED CLERK of twenty-seven 
years’ service refuses to cross a picket 
line set up by strikers at the New York 
Stock Exchange, and is fired because of this 
. “disloyalty,” although he has continued to 
perform those of his duties which do not 
require entering the exchange.’ The New 
York Bell Telephone Company tells its 
switchboard operators not to report for work 
until they can be relied on to disregard “hit- 
and-run” picketing by striking employees of 
the affiliated Western Electric Company.’ 
Another company fires workers who, re- 
senting a change from piecework to flat 
rates of pay, engage in a slowdown.* The 
plant manager of still another company 
summarily discharges a group of men who 
are “standing around,” intending to protest 
the earlier firing of two fellow-workers.* 
All these cases, culled from recent news- 
paper headlines or NLRB reports, raise 
pretty much the same legal questions under 
the National Labor Relations Act. Can the 
employer discharge or otherwise discipline 
employees who are engaging in “concerted 
activities”? Are some types of concerted 
activities protected against employer retalia- 
tion and others not? Is the degree of pro- 
tection the same under the Taft-Hartley Act 
as it was under the Wagner Act? 


This department will attempt to provide 
answers to these and related problems, but 
two installments will be necessary to do the 
job, even in a highly compressed way. In 
the present one we shall cover the relevant 
provisions of the Wagner Act, and the de- 
cisions thereunder. In the next we shall do 
the same for the Taft-Hartley Act. 


Wagner Act Scheme 


Several provisions were relevant in deter- 
mining whether or not employee concerted 
action should be accorded protection against 
employer discipline under the Wagner Act. 
First, Section 7 declared that “employees 
shall have the right to self-organization, to 
form, join, or assist labor organizations, to 
bargain collectively through representatives 
of their own choosing, and to engage in con- 
certed activities, for the purpose of collective 
bargaining or other mutual aid or protec- 
tion.” Thus, speaking generally, the act 
guaranteed the right to engage in concerted 
activities, with the only intrinsic qualifica- 
tion being that such activities were directed 
to collective bargaining “or other mutual aid 
or protection.” The ends of concerted ac- 
tivity were defined to some extent, but the 
nature of the activity was not delimited at 
all. Did the Wagner Act mean that every 





1 Bustace de Cordova, 2 CCH Labor Law 
Reports (4th Ed.) { 10,393, 91 NLRB, No. 187 
(1950). 

2? New 
1950, p. 1. 


York Herald Tribune, November 14, 
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3 Elk Lumber Company, 2 CCH Labor Law 
Reports (4th Ed.) { 10,300, 91 NLRB, No. 60 


(1950). 
4Ozark Hardwood Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,423, 91 NLRB, 
No. 224. 
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type of concerted activity, regardless of the 
time or manner of execution, lay within the 
aura of impregnable right, so long as it was 
directed at collective bargaining “or other 
mutual aid or protection” ? 

The second and third relevant provisions 
of the Wagner Act serve to point up the 
practical importance of this question. Sec- 
tion 8 (1) of the act made it an unfair prac- 
tice for an employer “to interfere with, 
restrain, or coerce employees in the exer- 
cise of the rights guaranteed in Section 7.” 
For whatever it might mean, then, an em- 
ployer could be held guilty of an unfair 
practice whenever he took action which im- 
paired the quality of the broadly stated 
right granted by Section 7. Furthermore, 
with just a little juggling of concepts and 
language, Section 8 (3) could be tied up 
with Sections 7 and 8 (1). Section 8 (3) 
made it an unfair practice for an employer 
“by discrimination in regard to hire or 
tenure of employment or any term or condi- 
tion of employment to encourage or dis- 
courage membership in any labor organiza- 
tion.” If it could be said that to fire an 
employee who engaged in concerted activities 
within the meaning of Section 7 would tend 
to discourage membership in any labor or- 
ganization,’ and if it could be said that such a 


discharge would be a form of discrimination, , 


then one could conclude that the Wagner 
Act in effect took from employers all power 
to discipline employees who engaged in. such 
activities as might be declared protected by 
Section 7. 

The circle of prohibitory mechanisms was 
completed by the Wagner Act section out- 
lining the Board’s wide remedial powers. 
Section 10 (c) provided that whenever the 
Board found any person guilty of an unfair 
labor practice it could issue “an order re- 
quiring such person to cease and desist from 
such unfair labor practice, and to take such 
affirmative action, including reinstatement 
of such employees with or without back pay, 
as will effectuate the purposes of this Act.” 
In the true modern style of legislation, leav- 
ing more to administrative discretion than 
it set forth in clear, binding terms, the Wag- 
ner Act thus left both the character of the 
right and the availability of the remedy 
largely to an administrative tribunal, the 


National Labor Relations Board. The 
Board had complete, unreviewable discre- 
tion in the very first instance in regard to 
the question of whether any unfair practice 
charge should be prosecuted. It had some 
discretion on the question of whether or not 
any particular kind of employee concerted 
activity lay within the broad terms of Sec- 
tion 7, and therefore within Section 8 (1) 
and possibly also Section 8 (3). Finally, 
its discretion was great in regard to the 
form of the remedy, assuming it found an 
unfair practice in existence; Section 10 (c) 
did not require the Board to issue remedial 
orders of any particular sort, but only gave 
the Board power to issue remedial orders 
which would effectuate the policies of the act. 

However, there was one additional Wag- 
ner Act provision which gave direction to 
the exercise of discretion. This was Sec- 
tion 13, which provided that “nothing in 
this Act shall be construed so as to inter- 
fere with or impede or diminish in any way 
the right to strike.” It should have been 
clear from this statement that Sections 7, 
8 and 10 (c) ought to be applied in a man- 
ner such that at least one type of concerted 
activity, the outright strike, was given pref- 
erential treatment. And if Section 13 could 
be spread by interpretation in the manner 
suggested above for Section 8 (3), then its 
policy might prove serviceable in regard to 
all types of concerted activity. 


The foregoing represent the Wagner Act 
provisions most important to any discussion 
of the protection accorded by that act to 
concerted activities. The Taft-Hartley scheme 
differs substantially, but it cannot be com- 
pletely understood without some acquaint- 
ance with Board and court decisions under 
the Wagner Act. For some of the rules 
developed by the Board and the courts 
under the Wagner Act were incorporated 
by reference into the Taft-Hartley Act. 


Wagner Act Decisions 


One may accurately say that, on the 
whole, the NLRB was definitely more in- 
clined than the courts to hold concerted 
employee activity, regardless of kind or ob- 
jective, protected against employer punish- 
ment. Toward the end of the Wagner Act 








5 The definition of the term “labor organiza- 
tion,”’ the same in both the Taft-Hartley and 
the Wagner Act, is, and was, broad enough to 
include virtually all types of concerted activity. 
Section 2 (5) of the NLRA reads: ‘‘The term 
‘labor organization’ means any organization of 
any kind, or any agency or employee represen- 
tation committee or plan, in which employees 
participate and which exists for the purpose, 
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in whole or in part, of dealing with employers 
concerning grievances, labor disputes, wages, 
rates of pay, hours of employment, or condi- 
tions of work.’’ 

* For an extensive review of decisions under 
the NLRA concerning strikes colored in one 
way or another by illegality, see ‘Availability 
of NLRA Remedies to ‘Unlawful’ Strikers,”’ 
59 Harvard Law Review 747 (May, 1946). 
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era, however, the Board shifted noticeably 
toward the position which the courts had 
taken, by and large, from the beginning. 
This shift occurred generally in connection 
with the kinds of concerted activities, the 
objectives of concerted action and the cir- 
cumstances in which concerted activities 
were carried on. In regard to all, as the 
years moved on from 1935 to 1947, the 
Board tended more and more toward per- 
mitting employer discipline where the kinds, 
objectives or circumstances of concerted 
activity departed either from the legal or 
traditional norm, 

(1) Kinds of Concerted Activities.—As to 
kind, concerted activities may range from 
the straightforward, peaceful strike, with all 
its variants, through sitdown strikes, “par- 
tial” strikes, “quickie” strikes on the “in- 
stallment plan,” and “wildcat” or minority 
strikes; they may include slowdowns; or 
they may include such nonstrike activities 
as the presentation of petitions to employers 
or to some outside body, such as a state 
legislature; and it may be appropriate to 
think even of the refusal of a single em- 
ployee to cross a picket line as a kind of 
concerted activity. Permeating all, finally, 
is the question of the character of. the 
activity—whether, that is, it is peaceably or 
violently conducted. 

In regard to the peaceably conducted 
strike by a union representing a majority of 
employees, there could be no real question 
if the objective of the strike were a lawful 
one. To permit an employer to discharge 
strike participants in such a case would be 
unthinkable; such a discharge would clearly 
violate both Section 8 (1) of the Wagner 
Act and Section 8 (3). And so the Board 
and the courts ruled... The Board would 
also have ruled, however, that sitdown 
strikes,*® “partial” strikes,’ wildcat strikes in 
some circumstances,” and even a strike by 
seamen which amounted to the crime of 
mutiny "“—were all also protected against 
employer discipline. Presumably, to use the 
phrase of the Board in the Harnischfeger 
decision,” none of these kinds of activity 
was thought “so indefensible” as to incur 
a forfeiture of the protection of the act. 


Starting with the Fansteel case," the courts, 
including the Supreme Court, reversed or 
indicated disagreement with many of these 
decisions of the Board. In the Fansteel 
case, which has received so much attention 
that it need be noted only briefly here, the 
Supreme Court held that the lawless usur- 
pation of property rights inherent in a sit- 
down strike provides an “independent and 
adequate basis” for a discharge. “When the 
employees resorted to that sort of compul- 
sion,” said the Court, “they took a position 
outside the protection of the statute and ac- 
cepted the risk of the termination of their 
employment upon grounds aside from the 
exercise of the legal rights which the statute 
was designed to conserve.” 

In like manner, the Supreme Court re- 
versed the Board’s holding that a strike 
amounting to the crime of mutiny was a 
protected concerted activity.“ Holding that 
striking seamen had forfeited their right to 
the protection of the Wagner Act, the Court 
admonished the Board against a course of 
action which would so single-mindedly pur- 
sue the policies of the Wagner Act as to 
wholly ignore “other and equally important 
Congressional objectives.” 

Several of the courts of appeals took simi- 
lar issue with Board rulings holding as 
protected against employer discipline, such 
actions as “partial” or “wildcat” strikes. 
In the Conn case,” the Seventh Circuit dealt 
with the question of whether an employer 
might discharge employees who, without 
going out on strike, had refused nevertheless 
to work more than a certain number of 
hours in each day. Reversing the Board, 
which had simply followed its decision in 
the Harnischfeger case, the court said: “We 
are aware of no law or logic that gives the 
employee the right to work upon terms pre- 
scribed solely by him. It is not a 
situation in which employees ceased work 
in protest against conditions imposed by 
the employer, but one in which the em- 
ployees sought and intended to continue 
work upon their own notion of the terms 
which should prevail. If they had a right 
to fix the hours of their employment, it 








*Compare NLRB v. Mackay Radio & Tele- 
graph Company, 1 LABOR CASES { 17,034, 304 
U. S. 333 (1938). 

5’ Fansteel Metallurgical Corporation, 5 NLRB 
930 (1938). Compare Mid-Continent Petroleum 
Company, 54 NLRB 912 (1944). 

® Harnischfeger Corporation, 9 NLRB 676 
(1938); compare C. G. Conn, Ltd., 10 NLRB 
498 (1938), enf. den. 2 LABOR CASES { 18,508 
(CCA-7, 1939). 

1%” Draper Corporation, 52 NLRB 1477 (1943), 
enf. den. 8 LABOR CASES { 62,368 (CCA-4, 1944). 
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1 Southern Steamship Company, 23 NLRB 26, 
enf. den. 5 LABOR CASES { 51,139, 316 U. S. 
31 (1942). 

2 Cited at footnote 9. 

1% NLRB v. Fansteel Metallurgical Corpora- 
tion, 1 LABOR CASES { 17,042, 306 U. S. 240 
(1939). 

1% See the Southern Steamship case, cited at 
footnote 11. 

% Cited at footnote 9. 








would follow that.a similar right existed by 
which they could prescribe all conditions 
and regulations affecting their employment.” 
’ No discussion of “partial” strikes or strikes 
on the “installment plan” can afford to neg- 
lect the decision of the Supreme Court in 
UAW-AFL v. WERB,* because of the bear- 
ing of that decision on the general question 
of the scope of Section 7. In this case a 
union called a series of brief work stop- 
pages. Without disciplining the employees, 
the employer asked the Wisconsin Employ- 
ment Relations Board for relief under the 
Wisconsin Employment Peace Act. When 
the requested relief was granted, in the form 
of a cease-and-desist order, the union ap- 
pealed to the United States Supreme Court, 
contending that the relief granted under the 
Wisconsin act conflicted with the guaran- 
tee of the right to engage in concerted ac- 
tivities provided by Section 7 of the NLRA. 
The Supreme Court dismissed the appeal. 
Section 7, the Court ruled, did not protect 
all union activities merely because they 
were concerted. The aim of Section 7, ac- 
cording to the Supreme Court, was simply 
to insure that traditional, conventional labor 
action should never again be comprehen- 
sively outlawed, as it had been under the 
common-law criminal-conspiracy doctrine. 
Section 7 could not be stretched, the Su- 
preme Court insisted, into a blanket immunity 
for all kinds of concerted labor activity. 
Similar rebuffs were accorded the original 
NLRB approval of strike action by a mi- 
nority, although in this type of case the 
courts of appeals were divided, with some 
upholding the right of employers to dis- 
charge wildcat strikers,” and others, in 
agreement with certain NLRB decisions, 
declaring that even minority strikers were 
entitled to protection in some circumstances.” 
. An interesting type of case is that in which 
an employee, while not leaving work com- 





pletely as is normal in the case of a strike, 
nevertheless refuses to perform certain parts 
of his assigned work. The NLRB had 
originally held that this type of action (or 
nonaction) was protected against employer 
discipline; ” but the Court of Appeals for 
the Eighth Circuit held that such an em- 
ployee could be discharged, even though the 
work refused was allegedly rerouted from 
one of the employer’s strikebound plants.” 
According to the court, the employee might 
have protected himself against a discharge 
by leaving work completely, but he could 
not have his cake and eat it too. 

The closest the NLRB had come to this 
position was its ruling in the Pinaud case,” 
where an employee had continued, during a 
strike, to perform her prestrike functions, 
but had refused to perform work which had 
been done by the strikers. The employer 
was within his rights in ordering this em- 
ployee to leave the plant, the NLRB ruled; 
but when she left she was in the position of 
an economic striker, and could not,be dis- 
charged. In fact, said the Board, she was, 
owing to special circumstances, actually in 
a better position than the ordinary economic 
striker, who perfects his right to reinstate- 
ment only by applying for his position after 
the strike. The employee in the Pinaud case, 
the Board ruled, did not have to apply for 
reinstatement. Instead, the employer was 
under a duty to offer her reinstatement. 
Similar striker status has been accorded em- 
ployees who quit work in protest over dis- 
charges of other employees, even though 
the original discharges were held entirely 
lawful.” 

In regard to employees who refused to 
cross picket lines, on the one hand, and 
those who engaged in slowdowns, on the 
other, the same degree of protection was 
not extended. The Board and the courts 


(Continued on page 1219) 





%16 LABOR CASES { 64,992, 336 U. S. 245 
(1949). See also Allen Bradley Local 111 v. 
WERB, 5 LaBoR CASEs { 51,135, 315 U. S. 740 
(1942). 

17 NLRB v. Brashear Freight Lines, 4 LABOR 
CASES { 60,447 (CCA-8, 1941); NLEB v. Draper 
Corporation, 8 LABOR CASES { 62,368 (CCA-4, 
1944); compare NLRB v, Indiana Desk Com- 
pany. 9 LABOR CASES { 62,683 (CCA-7, 1945). 

18 Hamilton v. NLRB, 12 LABOR CASEs { 63,673 
(CA-6, 1947); compare Western Cartridge Com- 
pany v. NLRB, 7 LABOR CASES { 61,905 (CCA-7, 
1943), rehearing den. 7 LABOR CASEs { 61,967 
(1944). 

. % Montgomery Ward & Company, 64 NLRB 
433 (1945). 

2% NLRB v. Montgomery Ward & Company, 
11 LaBorR CASEs { 63,406 (CCA-8, 1946). 

7151 NLRB 235 (1943). 
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2 Firth Carpet Company, 33 NLRB 191 (1941), 
enf'd 6 LABOR CASES { 61,198 (CCA-2, 1942); 
Carter Carburetor Corporation v. NLRB, 8 La- 
BOR CASES { 62,020 (CCA-8, 1944). Some courts 
have held, however, that a walkout in protest 
of a foreman’s demotion is not a protected 
concerted activity, on the theory that control 
of foremen is in the realm of management 
prerogative. See, for example, NLRB v. Rey- 
nolds International Pen Company, 13 LABOR 
CASEs { 63,872 (CCA-7, 1947). And an employer 
has been held to be acting within his rights 
in discharging employees who insisted that their 
demands be met in the middle of a working 
day when they had been told that the employer 
would meet with them at the end of the day. 
NLRB v. Condenser Corporation, 5 LABOR 
Cases { 60,998 (CCA-3, 1942). 
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FINANCIAL REPORTING 


OF UNIONS 


By ROY S. GOOD 
and DALLAS M. YOUNG 


—— the many provisions of the Labor 
Management Relations Act, 1947 (Taft- 
Hartley), with which labor organizations 
must comply before they can use the ma- 
chinery of the National Labor Relations 
Board, is the following: 
“Title I, Section 9 (f) (B) No investiga- 
tion shall be made by the Board of any 
question . . . raised by a labor organization 
. . unless such labor organization and any 
national or international labor organization 
of which [it]... is an affiliate .. . has— 
“(1) filed with the Secretary of Labor, 
in such form as the Secretary may prescribe, 
a report showing all of (a) its receipts of 
any kind and the sources of such receipts, 
(b) its total assets and liabilities as of the 
end of its last fiscal year, (c) the disburse- 
ments made by it during such fiscal year, 
including the purposes for which made; and 
(2) furnished to all of the members of such 
labor organization copies of the financial 
report required by paragraph (1) hereof to 
be filed with the Secretary of Labor.” * 
An examination of the original Hartley 
Bill (H. R. 3020, Eightieth Congress), of its 


Taft-sponsored Senate counterpart (S. 1126, 
Eightieth Congress), and of the report.of the 
Conference Committee, shows that Section 9 
(f) (B) was, like so much of our legislation, 
a result of compromise. The House bill 
proposed that labor organizations make an- 
nual reports on union receipts and disburse- 
ments both to the membership and to the 
Secretary of Labor. Failure to comply was 
subject to criminal penalty. The House 
bill also provided that labor unions should 
give to each member a detailed balance 
sheet and operating statement within sixty 
days after the end of the fiscal year. Failure 
to do so was to be deemed an unfair labor 
practice under an amended National Labor 
Relations Act.? The Senate’s Federal Labor 
Relations Act of 1947 proposed to amend 
the National Labor Relations Act by re- 
quiring the unions to file certain information 
with the Secretary of Labor and to make it 
available to union members, before they 
could use the machinery of the National 
Labor Relations Board on matters concern- 
ing representation and/or unfair labor prac- 
tices.’ Senator Robert A. Taft explained 





1 United States Congress, Public Law 101— 
80th Congress, Chapter 120—1st Session (Wash- 
ington, Government Printing Office, 1947), p. 11. 

2 United States Congress, House of Repre- 
sentatives, Committee on Education and Labor, 
Labor-Management Relations Act, 1947, House 
Report No. 245, to accompany H. R. 3020, 80th 
Congress, 1st Session, (Washington, Government 
Printing Office, 1947), pp. 46-54. 
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* United States Congress, Senate, Committee 
on Labor and Public Welfare, Federal Labor 
Relations Act of 1947, Senate Report No. 105, 
to accompany S. 1126, 80th Congress, ist Ses- 
sion (Washington, Government Printing Office, 
1947), p. 26. 
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the purpose of this proposal in his remarks 
to the Senate on April 23, 1947, when he 
said: 

“One of the most important things, I 
think, that the public feel should be done, is 
to make unions responsible. This bill pro- 
vides that such reports shall be made. They 
are made in many unions today. Many 
unions favored the proposal. No man may 
longer conduct a union as his private con- 
cern and conceal from his members the 
salary he receives or the methods by which 
he disposes of their funds.” * 

The Conference Committee accepted the 
Senate version with two changes: (a) filing 
of the financial reports must have been com- 
pleted before the National Labor Relations 
Board could conduct a union-shop election 
in which the union was a party, and (b) 
these reports were to be made not only by 
the union involved but also by the national 
or international union with which it was 
affiliated. It has been said that the manda- 
tory proposals of the House bill were re- 
placed by “voluntary” provisions of the 
Senate. One should note, however, that the 
provisions were voluntary insofar as only a 
union which had complied could use the 
machinery of the National Labor Relations 
Board. In order to get a legally recognized 
union shop, to bring charges of unfair labor 
practices or to be listed as a union on a 
National Labor Relations Board representa- 
tion ballot, the provisions were, in effect, 
mandatory. 


Filing Requirements 


The Secretary of Labor devised a report 
known as the “Labor Organization Regis- 
tration Form” which follows the require- 
ments of the law to the letter. On both 
sides of one legal-sized sheet are general 
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questions, union-employee relationships for 
which constitution or bylaws procedural 
references are required, and a financial re- 
port skeleton for the last fiscal year. This 
is a well-developed government form. Ir- 
relevant questions have been eliminated; 
pertinent questions are listed in a most 
simplified manner. A labor union fully com- 
plies with Section 9 (f) (B) and 9 (g) by 
annually filing this form, together with a 
copy of its constitution and bylaws, with the 
Bureau of Labor Standards and by furnish- 
ing to all employees a copy of the financial 
statement. 

The financial report required on the regis- 
tration form consists of (1) the beginning 
and closing dates of the fiscal year; (2) a 
listing of all receipts and the sources; (3) a 
listing of all disbursements and the pur- 
poses; and (4) the total assets and liabilities 
as of the end of the fiscal year. Only one 
figure is required for the assets and that is 
the total. No breakdown is required. The 
same is true for the liabilities... Where an 
annual financial report is prepared by 
unions, and it is in most unions, it may be 
submitted in fulfillment of this requirement 
if it contains the information requested in 
the skeleton outline on the registration form. 


Extent of Compliance 


A letter from Secretary of Labor Maurice 
J. Tobin to the authors reveals that 25,536 
unions had filed with the Department of 
Labor as of May 4, 1950. According to the 
Directory of Labor Unions in the United 
States (United States Department of Labor, 
June, 1948), there were then existing 
approximately 197 national or international 
unions and between 60,000 and 70,000 local 
unions chartered by a parent or national 
Therefore, roughly forty per cent of 





‘United States Congress, Congressional Rec- 
ord, Senate, 80th Congress, First Session, Vol. 
93, Part 3, March 31, 1947 to April 29, 1947 
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the labor unions have complied with the 
voluntary provisions of the act. Apparently 
these requirements have not resulted in a 
resort to self-help and nonusage of the Na- 
tional Labor Relations Board. Of course, 
the provision requiring such information be- 
fore the NLRB will conduct an election on 
the matter of a union shop has been instru- 
mental in persuading unions to file. An 
example of this occurred early in 1950 when 
Local 40 of the American Communications 
Association, CIO, decided to conform with 
the filing requirements. The ACA News, in 
announcing the decision, said: . 

“The compliance action was taken at this 
time in connection with the Union’s drive 
for a Union Shop clause in the ACA-West- 
ern Union contract. Under the T-H Law, 
it is necessary to conduct an election under 
the auspices of the NLRB to determine the 
desires of employees for a union shop. In 
taking its compliance position, the Executive 
Board reiterated its determination to main- 
tain and intensify its fight against the slave- 
labor law.” ® 


Why Should Unions File? 


Before proceeding further with compli- 
ance under the law, it would seem proper to 
discuss the pros and cons of legal require- 
ments regarding union finances. Is it in the 
best interest of all parties involved to have 
union financial reports made available to the 
membership and the public? It seems rea- 
sonable to assume that the members of any 
organization are entitled to an accounting of 
their funds. Not only are the members en- 
titled to know how their funds are handled 
but, with the proper: presentation, such in- 
formation could be of assistance in main- 
taining harmonious relations within the 
union. Granting that an obligation to its 


members exists, is a union also obligated to 
the public? Since unions are continuing to 
exert an ever-increasing influence on the 
economic, social and political fronts, it is 
not an antilabor viewpoint to insist that 
unions do have a responsibility to the public, 
as well as to their members. 


Labor leaders almost as a unit agree, of 
course, that the membership should be'‘sup- 
plied with information concerning union 
finances, but all of them do not favor com- 
pulsion in making this information public. 
Mark Starr, Educational Director of the In- 
ternational Ladies’ Garment Workers’ Union, 
explains this feeling as a safety measure. 
He points out that there are times when 
such information may be an invitation to 
employers to attack the unions. By elimi- 
nating the compulsory feature of making 
this information public, the union is pro- 
tected when its financial condition is weak. 
Mr. Starr acknowledges that it is good pub- 
lic relations for a labor union to publish its 
financial statements and make them avail- 
able to the general public, as the ILGWU 
has done for many years.* A comparable 
position was taken by the Associate Di- 
rector of the Research and Education De- 
partment of another union who wrote to 
the authors: 


“We do not have any objections, per se, 
in the publishing of financial reports. I 
should like to point out to you that many 
trade unions published publicly their finan- 
cial reports for many years antedating the 
Taft-Hartley Law. There are cases, how- 
ever, where unions have legitimate objections 
to the publication of such reports. I refer 
to the cases where unions operate in a hos- 
tile environment, where they must fight con- 
stantly for their existence with employers 
who are opposed to collective bargaining. 





5 **Lel. 40 Complies with T-H,’’ XI ACA News 
5 (March, 1950). 
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* Letter from Mark Starr, Education Director, 
International Ladies’ Garment Workers’ Union, 
to authors, April 19, 1950. 
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The publication of financial reports under 
such circumstances may indicate the finan- 
cial weakness of the trade union and place 
additional power in the hands of employers.” 

This union employee, who preferred not 
to have his name mentioned in this article, 
also believes that in some instances where 
trade unions are operating under a dual 
union condition, a union’s financial weak- 
ness, if revealed, may encourage its rival to 
intensify its own activities in an attempt to 
bankrupt the union having a weak financial 
structure. 

The information filed with Secretary of 
Labor Tobin is not available to the public; 
it is “confidential except to the National 
Labor Relations Board, certain Committees 
of Congress, and to members of specific 
unions.” " The Senate Committee on Labor 
and Public Welfare had considered a sug- 
gestion that this information be open for 
public inspection but had rejected the pro- 
posal.* The law as written does not state 
that such information shall be or shall not 
be available to the public and, therefore, the 
Secretary of Labor has held that the infor- 
mation is confidential by implication. Mr. 
S. L. Hamburger, General Auditor, Interna- 
tional Ladies’ Garment Workers’ Union, has 
stated that government agencies and per- 
sonnel controlling such reports have to be 
honest in purpose. He emphasized the fact 
that such information had to be kept strictly 
confidential. 

The law does state that copies of the 
financial report required by the Secretary 
of Labor be “furnished to all of the mem- 
bers of such labor organization.”* There 
are several ways in which this requirement 
may be met and the two most frequently 
used by international unions are: (1) pub- 
lishing the report in an official organization 
publication and (2) printing and distribut- 
ing individual copies to the membership 
through the local. Publication of the finan- 
cial statement in an official union publication 
is the cheapest way of presenting the state- 
ment to the membership in compliance with 
the law but such an act usually releases the 
information to anyone who wishes to see it. 


Authors’ Survey 
In order to study unions’ financial state- 
ments and the general availability of unions’ 


financial information, the authors have made 
a survey of fifty of the 197 international 
unions listed in the Directory of Labor 
Unions in the United States as of June, 1948. 
An effort was made to secure from the 
unions a copy of their financial statements 
and any other financial information avail- 
able, as well as information concerning ac- 
counting procedures employed therein. Those 
unions chosen for the study represented 
about 10,000,000 union members, or sixty-four 
per cent of the total trade union mem- 
bership as of the beginning of 1948.” In- 
cluded in the survey were twenty-eight of 
the 105 AFL affiliates, with a membership 
of 5,250,000; fourteen of the thirty-seven 
CIO affiliates, with a membership of 2,900,000; 
and eight of the fifty-five independents, with 
a membership of 1,850,000. 

Thirty-four of these fifty international 
unions replied to the authors’ request for 
information. Union members represented 
by those internationals responding totaled 
7,650,000, approximately forty-nine per cent 
of the over-all total union membership. The 
information received represented sixty-eight 
per cent unit response and seventy-seven 
per cent membership response to the au- 
thors’ survey. The responding internationals 
consisted of nineteen AFL affiliates having 
a membership of 4,300,000; ten CIO affiliates 
having a membership of 1,650,000; and five 
independents having a membership of 
1,700,000. These thirty-four international 
unions represented such basic industries as 
manufacturing, mining, construction, trans- 
portation, trade, service and government. 


This survey revealed that in a majority 
of the cases unions are willing to make their 
financial status public upon request. Of the 
thirty-four internationals responding to the 
survey, only five refused to make public their 
financial reports. The remaining unions 
furnished copies of their financial state- 
ments and such other data as their con- 
stitution and bylaws, convention proceeding 
reports and miscellaneous official union publi- 
cations. In general, it can be said that 
union officials realize the value of maintain- 
ing good public relations, and work toward 
that objective. 

This survey, furthermore, supperts. the 
belief that unions are responsible organi- 
zations that make a concerted effort to 





7 Letter from the Hon. Maurice J. Tobin to 
the authors, dated May 4, 1950. 

8 United States Congress, Senate, Committee 
on Labor and Public Welfare, Federal Labor 
Relations Act of 1947, Senate Report No. 105, 
to accompany S. 1126, 80th Congress, 1st Ses- 
sion (Washington, Government Printing Office, 
1947), p. 26. “ 
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States, June, 1948 (Washington, Government 
Printing Office, 1948), p. 5. 


December, 1950 @ Labor Law Journal 























protect the funds which they receive from 
their members from any possible misuse. 
Regardless of compliance with the financial 
filing requirements of the Labor Manage- 
ment Relations Act, a financial report is 
usually provided the membership. Reports 
in a great many unions were published 
prior to the enactment of this act. Although 
there is no legal requirement that the ac- 
counts be audited by outside independent 
auditors, a large majority of the inter- 
national unions ‘responding to the survey 
has its books audited by independent cer- 

_ tified public accountants. Unions, in general, 
did not require the legal filing requirements 
to make them responsible. Most unions did 
not require the legal filing requirements to 
protect their funds. 


Conclusion 

The growing importance of unions has 
increased their effect on the public. It is 
only fair that the public be protected from 
activities of unions which are not in the 
best interests of the public, similar to the 
extent to which it is protected from dubious 
actions of big business. Unions are basically 
responsible organizations. However, to aid 
in keeping all unions responsible, some 
form of government control has Deen deemed 
desirable. The financial filing requirements 
of the Labor Management Relations Act, 
1947, afford a degree of control. Informa- 
tion required to be filed with the Secretary 


of Labor is pertinent and not too detailed. 
This procedure appears to be better than 
a proposed alternative which would have 
amended the Revenue Act of 1943 to re- 
quire publication by a government agency 
of unions’ reports to the Collector of Interna! 
Revenue." These reports (Form 990, annual 
return of organizations exempt from in- 
come tax) require, in addition to a com- 
plete operating statement, a detailed balance 
sheet if the gross value of the assets is over 
$25,000, and other information. The pro- 
vision linking the filing requirements to the 
NLRB has merit. While it is true that the 
two have little in common, it is an effective 
means of enforcement. Since it is ordinarily 
to the decided advantage of unions to use 
the facilities of the NLRB in preference to 
their having to depend on the use of economic 
force to secure recognition, they will con- 
form to the requirements, and the touchy 
subject of enforcement is avoided. 


While there is much to be said for the 
requirement that copies of the financial 
report be furnished to all union members, 
there are some weaknesses in the provision. 
Since this actually results in compulsory 
publication, it may work to the disadvan- 
tage of unions in particular circumstances. 
Since there are numerous ways in which an 
employer can secure information about the 
strength of the union with which he deals, 
the objection may not be so serious as it 
would appear at first reading. [The End] 
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CURRENT TRENDS IN CALIFORNIA 


Civilian employment in California reached an all-time high in September, 
1950. In mid-month, 4,476,000 persons were employed in the state, nearly 200,000 
more than in September of last year. The current level surpasses the previous 
peak recorded in September, 1948, by 76,000. 

Employment increased by 116,000 between July and August, and by 92,000 
The increase in employment represents, in 
addition to seasonal advances, a continuation of the upward trend of business 
activity which began before the outbreak of the Korean hostilities, accelerated 


Despite a seasonal reduction in canning, manufacturing employment increased 
between August and September to reach a new high since the end of World 
Jobs in manufacturing expanded by nearly 100,000 since September 
Construction employment in September exceeded all previous 
records. The number at work in agriculture and mineral extraction was slightly 


Unemployment, estimated at 164,000 for September, was lower than at any 


The total civilian labor force in California, including persons at work and 
those seeking work, rose to a new high of 4,640,000 despite student and some 
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Congress, 1st Session (Washington, Government 


Printing Office, 1947), p. 110. 
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THE TAFT-HARTLEY ACT 





AFTER THREE YEARS 





The author, a practitioner who repre- | 
sents a large portion of the labor unions | 
in Northern California, presented his 
views on the Taft-Hartley Act to the 
staff of the Nati@nal Labor Relations 
Board, Twentieth Region, on the third 
anniversary of the act. 


wa ~ 





STATUTE is, of course, not an im- 

mutable decree. It is not an ageless 
dictum. On the contrary, it draws its life 
from interpretation and administration ; when, 
from time to time, those determinations 
alter, the statute changes. 


The Taft-Hartley Act’ is no exception. 
In the fashion and manner that it is inter- 
preted by the Board and the courts, its 
language takes content and meaning. Hence 
the act changes. Whatever it may have been 
said to be in 1947, it will not be said to be 
in 1950; and it must again change in 1953. 


If the Taft-Hartley Act is no hard rock 
against the flow of time, its surface shows the 
corroding effect of age. Like a rock in the 
bed of the brook, the stream of life itself 
marks it. 


It seems, almost, that the Taft-Hartley 
Act sought to dam up many of the currents 
of the stream of labor relations. But a 
statute cannot withstand the pressure of the 
social postulates of its day and, to the ex- 
tent that the Taft-Hartley Act attempted to 
do so, it has weakened and corroded. 


The corrosion of the act is duplicated by 
the confusion which has developed in its 
administration, because what has been left 
undamaged in content has surely become 
unclear. Yet the real needs which the act 
should have met have been left unfulfilled 
and unsolved. 


Three years of life have greatly affected 
such large areas of the act as the right to 
organizational picketing, the restriction on 
the secondary boycott, the provisions on the 
hiring hall and the determination of the 
bargaining unit. 


No clearer proof of the fluid nature of a 
law could be adduced than the fate of the 
secondary boycott provisions of Section 8 
(b) (4). Of course, the very subject matter 
of this regulation has been a delicate one. 


Secondary Boycotts 


The area of permissible concert of eco- 
nomic action by labor in mustering its forces 
against management has long been an oscil- 
lating arena. Once the courts upheld the 
simple right of workers to strike, the cor- 
ollary question arose as to how far the 
striking workers could legally draw other 
workers into the struggle. To what extent 
could the dispute be widened through the 
use of the sympathetic strike, the secondary 
boycott and the picket? This direct ques- 
tion, however, neither the courts nor the 
legislatures in the course of American labor 
history have been able to answer with cer- 
tainty and finality. 


We have seen the area widen and then 
later contract, only to expand again still 
later. In 1914, with the passage of the Clay- 
ton Act® during the hard times preceding 
our entry into World War I, the secondary 
boycott received at least a paper: blessing 
from Congress, and the area temporarily 
widened. But in the 1920’s the courts nar- 
rowed the area down to the particular plant 
involved in the Brims* and Duplex‘ cases, 
holding that the secondary boycott fell 





161 Stat. 141, 29 USCA Sections 141ff. 
238 Stat. 730, 15 USC Sections 12-27; 18 USC 
Section 412; 28 USC Sections 381-383, 386-390; 


29 USC Section 52. 
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under the ban of the Sherman Act.’ In the 
thirties the Supreme Court merged the Sher- 


man Act into the Norris-La Guardia .Act,® 


and thereby removed the ban. It went fur- 
ther and identified picketing with the right 
of free speech, apparently endowing the 
union with the universal right to picket any 
plant which it wanted to bring into the orbit 
of the dispute, In the forties, however, the 
Court again restricted the area to a single 
industry, and the Congress, going the Court 
one better, used language that seemed to out- 
law the secondary boycott and secondary 
picket.” In the course of the Congressional 
debates, Senator Taft said the act was in- 
tended to ban the organizational picket line. 


This phenomenon of change itself is amaz- 
ing; we do not seem to be able to make up 
our minds finally on the legality of second- 
ary action by labor. For the last three dec- 
ades we have completely reversed our position 
every ten years. Of course, this in itself 
perfectly illustrates the fact that “labor law” 
consists of rapidly changing mores rather 
than immutable decrees. It also serves to 
show the courts as dispensers of something 
more than a cold and abstract justice. Even 
the rationalizations of these shifting decisions 
become a little strained. 

How can these pulsations in the realm of 
labor’s action be explained? It is significant 


that during periods of general prosperity. 


the field contracts: thus, in the twenties and 
the forties the courts tended to outlaw the 
secondary activity, while in the depression 
of the thirties they did the opposite. There 
are rather obvious reasons for this: while 
the worker enjoys public sympathy during 


periods of unemployment, he wins no such 
approval during a high-wage period; and 
the courts are prompt recorders of these 
social climates. Moreover, labor unions are 
more militant politically during depression 
periods, and thus are able to bend courts 
and legislatures in their direction. These 
factors combine to formulate the rough rule 
that the right to secondary action by labor 
unions tends to contract during periods of 
prosperity but to expand during periods of 
depression. 


Statute’s Language 


The language of the pertinent Section 8 
(b) (4) is complex, but, reduced to simple 
terms, it forbids a strike or a concerted re- 
fusal to work where an objective of the 
strike or the concerted refusal is one of the 
named forbidden purposes. 

The section makes it an unfair labor 
practice for a labor organization or its 
agents to engage in such a strike or con- 
certed refusal or to induce or encourage em- 
ployees to do so. The broad and complex 
language covering the concerted refusal 
forbids such strikes or concerted refusal by 
employees “in the course of their employ- 
ment” and seeks to forbid the refusal to 
“use, manufacture, process, transport or 
otherwise work on any goods, articies, ma- 
terials or commodities or to perform any 
services” in aid of such a forbidden objec- 
tive. Reduced to its lowest common de- 
nominator, this language seeks to forbid any 
concerted action by a labor organization, 
whether it be a strike or a partial strike or 





5 26 Stat. 209, 15 USC Sections 1-7, 15. 
* 47 Stat. 70, 29 USC Sections 101-115. 
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merely a refusal to handle the products of 
an unfair employer, where a purpose of the 
concerted action is one of those forbidden. 


A literal reading of the section would 


consequently condemn the primary strike. 
It is unlawful “to induce or encourage... 


employees ... to engage in a strike or con- 
certed refusal to... work... where an 
object ...is... requiring... any person... 


to cease doing business with any other per- 
son”; hence, to persuade an employee to 
strike where one of the purposes of the 
strike would be to “require” any person to 
cease doing business with the struck em- 
ployer himself would be to violate the act. 
Since the act prohibits the attempt to in- 
duce any person from “doing business” with 
any other person it encompasses within the 
phrase “any other person,” the struck em- 
ployer. The strike designed to stop other 
persons from doing business with the em- 
ployer is then an unlawful strike. 


But the very purpose of every strike is 
to induce other persons, in the form of the 
public, to cease dealing with the struck firm. 
The implicit plea of the strike is that neither 
worker nor public patronize the employer. 
Indeed the only chance for the success of 
the strike lies in the hope that other workers 
in the persons of strikebreakers will not 
“do business” with the employer and that 
still other persons, in the shape of customers 
and suppliers, will also ostracize him. There 
can be no strike that does not count such a 
purpose as one of its objectives. Yet, ac- 
cording to the Taft-Hartley Act, such a 
strike, and even the inducement to engage 
in it, is illegal. 















































Pure Oil Rule 


Thus the very sweep of the act made it 
practically impossible ‘of enforcement and 
necessitated a narrowing interpretation. Even 
in a day when prosperous times favored 
restrictions upon union activity, the ban 
could not go as far as the literal scope of 
the provision. The counterpressure of the 
unions, aroused to a fervor of demand for 
absolute repeal, inevitably induced the need 
of a relatively reasonable interpretation. 


The Hegelian theory of thesis and antithesis 
found content in the Board’s refinement of 
the section in the doctrine now known as 
the Pure Oil formula.’ 

In this case the members of Local 346 of 
the CIO Oil Workers’ International Union 
went out or strike against Standard Oil 
Company in Toledo, Ohio, and picketed the 
dock. At the dock Standard Oil Company 
normally loaded products for its customer, 
the Pure Oil Company. The latter requested 
its own employees, who were members of 
the same striking union, to load products 
for Pure Oil from the struck dock. They 
refused. The Board’s General Counsel held 
that picketing of the dock violated the Taft- 
Hartley law’s ban on secondary boycotts 
because it induced the employees of Pure 
Oil to engage in a concerted refusal to 
handle its products in order to force the 
Pure Oil Company to stop doing business 
with Standard. 

The Board overruled the Generai Counsel, 
holding that the act did not intend to go so 
far, saying, in effect, that the picket line at 
the situs of the dispute was not unlawful, 
even if it induced employees of other em- 
ployers to cease dealing with the struck 
employer.’ 


Hiring Halls 


Another graphic illustration of the cor- 
rosion of the act is the history of 8 (a) (3). 
Recently, the Board, faced with the eco- 
nomic functions of the maritime hiring hall 
during a period of partial war, ruled that 
employer and union could properly agree 
upon a clause which required the employer 
to obtain workers at a union-conducted 
hiring hall so long as the agreement pro- 
fessed the hall would not be used to dis- 
criminate for or against union members.” 
It should be added that the Board would 
probably insist that the hall be operated in 
a nondiscriminatory manner. But this rul- 
ing again shows the impact of social need 
upon a phrase: the Board and the courts 
give the phrase its active content, and here the 
content was fashioned. from social necessity. 


(Continued on page 1215) 




















8’ Pure Oil Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9000, 84 NLRB 315 (June 17, 
1949). 

*In re United Electrical, Radio & Machine 
Workers of America, 85 NLRB 417 (1949); 
In re National Union of Marine Cooks & Stew- 
ards, 87 NLRB, No. 9 (1949); In re Interna- 
tional Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, 87 
NLRB, No. 82 (1949); and In re Newspaper and 
Mail Deliverers Union, 90 NLRB, No. 297 sup- 
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port the Pure Oil doctrine that picketing at the 
situs of the primary employer is lawful. Such 
picketing does not violate Section 8 (b) (4) of 
Taft-Hartley, even though it may, incidentally, 
through the employees of a particular employer, 
coerce other employers to cease dealing with the 
struck employer, where the picketing is pri- 
marily directed at the actual functioning of the 
primary employer's business. 

% In re National Union of Marine Cooks & 
Stewards, 90 NLRB, No. 167 (July 20, 1950). 
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Benefits — Funding — Tax Exemption 
of Negotiated Pension Plans 


By HENRY P. MORRISON, Actuary, The Wyatt Company, Chicago 


THE AUTHOR DELIVERED THIS 


ADDRESS BEFORE THE UNIVERSITY OF CHICAGO 


THIRD ANNUAL FEDERAL TAX CONFERENCE ON 


EFORE the second world war, pension 
plans in the United States were compara- 
tively few in number and were usually estab- 
lished and maintained by employers alone, 
without consultation with their employees 
or the unions representing their employees. 
In the course of the war, the number of 
plans increased substantially, principally by 
reason of the fact that many employers found 
it advantageous to establish plans because (1) 
on account of wage stabilization, the ex- 
istence of a pension plan produced a com- 
petitive advantage in the labor market and 
(2) on account of the tax exemption of the 
contributions made under a pension plan, 
they were enabled to fund the plan, to a 
very large extent, with monies that would 
otherwise have been disbursed to the federal 
government by way of income tax. The 
plans established during the war were, how- 
ever, still sponsored only by employers, 
without formal negotiation with employees 
or their unions, 

Since the war, the Inland Steel ruling by 
the National Labor Relations Board, to the 
effect that pension plans are a proper sub- 
ject for collective bargaining under ‘the 
Taft-Hartley Act, and the apparent reach- 
ing of a maximum in wage demands, turned 
the activities of the unions to the negotia- 
tion of pension plans, so that, by the fall of 
1949, this issue was paramount in collective 
bargaining; and the subject of pensions in 
general, including the pending changes in 
the Social Security Act, became conversa- 
tional material for millions of people. 

All this near-frenetic activity in the mat- 
ter of pensions may be said to have cul- 


Negotiated Pension Plans 


NOVEMBER 3, 1950 


minated with the report of the President's 
fact-finding board to the steel industry, in 
which report the union’s pension demands 
were substantially endorsed. Thereafter, 
since last fall, the steel companies—one by 
one—the motor companies—with the big 
Chrysler strike an incident on the way 
—and other industries have acceded to 
union demands and have established pen- 
sion plans by contracts extending to five 
years in duration, 

The pension plans which have thus been es- 
tablished through collective bargaining vary 
greatly in their benefit provisions, in the 
methods of determining the funds required 
to implement the benefits and in the timing 
of the contributions for purposes of tax ex- 
emption. In general, however, the em- 
ployees and the unions involved in each 
industry have, to a considerable extent, 
largely as a matter of follow-the-leader or 
of equalizing pension costs for different em- 
ployers in the industry, established plans 
following the same pattern. 


This paper, therefore, describes and dis- 
cusses in summary form the benefits, 
funding and tax exemption of certain typical 
pension plans which have recently been es- 
tablished through collective bargaining. 


The following are the main benefits of 
three negotiated pension plans which may 
be regarded as typical of the plans recently 
established in the motor, steel and public 
utility industries. Each of the plans is the 
actual plan of a representative employer in 
each of those industries and is substantially 
similar to the plans established by some 
other employers in the industry. The plans 
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are therefore designated as the Motor Pian, 
the Steel Plan and the Utility Plan. 


The main benefits provided by these plans 
on normal retirement, early retirement, late 
retirement and on termination of the plan 
may be summarized and compared as follows: 


Motor Plan 


Normal Retirement.—An employee with 
at least ten years of service may retire at 
age sixty-five and receive a monthly pension 
for life of $1.50 for each year of service up 
to thirty years, with a minimum, including 
the primary insurance amount payable under 
the Social Security Act, of $4 for each year 
of service up to twenty-five years. 


Early Retirement.—An employee with at 
least ten years of service may retire, or be 
retired by the company, after attaining age 
sixty. 
If the employee retires voluntarily before 
his normal retirement date, he has the choice 
of receiving: (a) a pension commencing at 
age sixty-five and determined in the same 
manner as the pension he would have re- 
ceived on normal retirement at age sixty- 
five, except that only his service to the date 
of actual retirement is taken into account; 
or (b) a pension commencing immediately, 
in the amount he would receive under (a) 
above at age sixty-five, but reduced by 
6/10 per cent for each month by which his 
age at retirement is less than sixty-five years. 
If the employee is retired by action of the 
company, he receives a monthly pension of 
$3 for each year of service, up to thirty 
years, until age sixty-five, and at that time 
the amount is redetermined in the same man- 
ner as the pension for normal retirement, 
with service reckoned to the date of actual 
retirement. 


Late Retirement.—An employee is auto- 
matically retired on attaininng age sixty- 
eight, unless the company elects to retain 
him in active service. 

The pension payable is determined in the 
same manner as for normal retirement, with 
service until age sixty-eight taken into account. 
If an employee is retained in service beyond 
age sixty-eight, his service after that age is 
not counted. 


Disability Retirement.—An employee with 
at least fifteen years of service and having 
attained at least age fifty receives a dis- 
ability pension on becoming totally and per- 
manently disabled. 

An employee is “deemed to be totally and 
permanently disabled when on the basis of 
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medical evidence satisfactory to the Cor- 
poration he is found to be wholly and per- 
manently prevented from engaging in any 
occupation or employment for wage or profit 
as a result of bodily injury or disease, either 
occupational or non-occupational in cause, 
but excluding disabilities resulting from 
service in the armed forces of any country.” 


The monthly disability pension is $3 for 
each year of service, up to thirty years, with 
a minimum of $50. This amount of pension 
is payable until age sixty-five, when the 
amount is redetermined in the manner pro- 
vided for normal retirement, but based on 
service to the date of actual retirement. 
The disability pension is subject to deduc- 
tion of workmen’s compensation insurance 
benefits and other governmental disability 
benefits to the extent that such benefits have 
been provided at the expense of the company. 


Termination of Plan.—On termination of 
the plan, the funds available are to be appor- 
tioned for the benefit of employees in the 
following order of priority: 


(1) Employees already on pension. 

(2) Employees eligible for normal or dis- 
ability pensions but not yet retired. 

(3) Employees eligible for early retirement. 

(4) Other employees. 


Steel Plan 


Normal Retirement.—An employee with 
at least fifteen years of service may retire 
after attaining age sixty-five and receive a 
monthly pension of one per cent of his 
average monthly compensation during the 
past ten years for each year of service, with 
a minimum of $4 for each year of service, 
up to twenty-five years. The gross pension, 
so computed, is reduced by the primary in- 
surance amount payable under the Social 
Security Act. che 


Early Retirement.—There is no provision 
for retirement before age sixty-five except 
by reason of disability. 


Late Retirement.—There is no provision 
for automatic or compulsory retirement after 
attaining age sixty-five. 


Disability Retirement.—An efhployee with 
at least fifteen years of service receives a 
disability pension on becoming “permanently 
incapacitated.” 

An employee is “deemed to be perman- 
ently incapacitated only (i) if he has 
been totally disabled by bodily injury or 
disease so as to be prevented thereby from 
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engaging in any occupation or employment 
for remuneration or profit and (ii) if such 
total disabilify shall have continued for a 
period of six consecutive months and, in the 
opinion of a qualified physician, it will be 
permanent and continuous during the re- 
mainder of his life. Permanently incapacitated 

shall not include a permanent incapacity 
directly incurred and due solely to the future 
military service of any employee which pre- 
vents him from returning to employment 
with the Company, and for which he receives 
a pension from the United States. so 


The monthly disability pension is one per 
cent of the employee’s average monthly com- 
pensation during the past ten years for each 
year of service, with a minimum of $50 pay- 
able until age sixty-five, at which time the 
minimum as determined for normal retire- 
ment, with service counted to the date of 
actual retirement, becomes effective. 


Termination of Plan.—On termination of 
the plan, no benefits are payable to any 
employees, except those already retired on 
pension. 


Utility Plan 


Normal Retirement.—An employee with 
at least ten years of service may retire at 
age sixty-five, if male, or at age sixty, if 
female, and receive a monthly pension for 
life comprising the following amounts: 


(a) One per cent of monthly compensa- 
tion as of April 30, 1947, for each year of 
service prior thereto. 

(b) One and a half per cent of the average 
monthly compensation received each year 
from April 30, 1947, until normal retirement. 


There is, however, provision for a mini- 
mum monthly pension of $50 for an em- 
ployee with twenty years of service, reduced 
by five per cent for each year by which the 
service is less than twenty years. 

The gross pension, so computed, is reduced 
by one half of the primary insurance amount 
payable under the Social Security Act. 


Early Retirement.—An employee with at 
least twenty years of service who has at- 
tained age sixty, if male, or age fifty-five, 
if female, may retire and receive a pension, 
the amount of which is the gross amount of 
normal pension then accrued, but reduced 
to take account of the fact that the em- 
ployee is younger than the age of normal 
retirement and that the pension commences 
before the normal retirement date. The 
gross pension so computed is reduced, at 
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age sixty-five, by one half of the primary 
insurance amount payable under the Social 
Security Act. 


Late Retirement.—An employee, upon 
mutual agreement between the company and 
the employee, may remain in service after 
his normal retirement date but not after 
age seventy. 

On retirement, he receives the same amount 
of pension as he would have received on 
normal retirement. 


Disability Retirement.—An employee with 
at least twenty years of service receives a 
disability pension on becoming totally and 
permanently disabled for regular employ- 
ment with the company. 

The disability pension is computed in the 
same manner as for normal retirement, based 
on service to the date of actual retirement, 
and is reduced, at age sixty-five, by one half 
of the primary insurance amount payable 
under the Social Security Act. 


Termination of Plan.—On termination of 
the plan, the funds available are to be ap- 
portioned to employees in proportion to the 
values of their then accrued benefits, as 
actuarially determined. 


Comparison of Benefits 


Normal Retirement.—The normal retire- 
ment age is sixty-five for all three plans, 
except for female employees under the Utility 
Plan, for whom the normal retirement age 
is sixty. The minimum period of service re- 
quired is ten years for the Motor and Utility 
Plans and fifteen years for the Steel Plan. 


The benefits payable on normal retire- 
ment are substantially different under all 
three plans and represent three distinct types 
of benefit formula. 


The Motor Plan has the flat-benefit type, 
under which the only determining factor is 
length of service—the amount of employees’ 
compensation not being taken into account. 
It is not likely that this type of formula will 
meet with permanent acceptance because 
(1) it gives no recognition to the differences 
in employees’ preretirement compensation 
and their consequent standards of living and 
(2) the amounts of pension may be seriously 
out of line with the cost of living at the 
time of the future retirement of employees. 


The Steel Plan takes into account both 
length of service and employees’ average 
compensation during the ten years preced- 
ing retirement. Thus the pensions are def- 
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initely related to employees’ compensation 
and their standard of living prior to retire- 
ment and, also, to the then prevailing cost 
of living. This is the type of formula con- 
tained in the older prewar plans and it 
seems probable that, in the revision of col- 
lective bargaining contracts, there will be a 
trend back to this type, because any pension 
plan, to be permanently satisfactory, must 
provide pensions in amounts which are ade- 
quate to meet the conditions prevailing at 
and after the time of retirement. This trend 
may go further by having plans provide for 
the readjustment of pensions, after employees’ 
retirement, to accord with the changing level 
of the cost of living. A considerable num- 
ber of recent wage agreements, and at least 
one pension plan, already contain provisions 
based on this principle, and it is logical to 
predict that an increasing number will fol- 
low this course. 


The Utility Plan, like the Steel Plan, takes 
into account both service and compensation 
in determining the amounts of pension, but 
the compensation considered is not the aver- 
age of the ten years before retirement, as 
in the Steel Plan, but the average for the 
whole period of participation in the plan. 
Now, while the Utility Plan formula is pref- 
erable to the flat-pension formula of the 
Motor Plan, it is defective as compared with 
the formula of the Steel Plan, because a 
pension based on an employee’s average 
compensation for the whole period of his 
working lifetime may be quite out of accord 
with his needs at retirement, particularly if 
he has had substantial advancement in his 
company’s service. 


Early Retirement.—It will be noted that 
there are wide divergences among the three 
plans in their provisions for early retirement. 


The Motor Plan provides for early retire- 
ment after at least ten years of service and 
attainment of age sixty. If the employee 
retires voluntarily, he has the choice of. a 
deferred pension commencing at age sixty- 
five or a smaller pension commencing im- 
mediately, whereas, if the company exercises 
its right to retire the employee, a larger 
pension commences immediately. 


The Steel Plan provides for the retire- 
ment of employees before age sixty-five only 
if they are so disabled as to qualify for dis- 
ability pensions. 


The Utility Plan provides for early re- 
tirement after at least twenty years of service 
and attainment of age sixty for males, and 
age fifty-five for females. The pension com- 
mences immediately and the amount is based 
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on the amount of normal pension then ac- 
crued but reduced to take account of the 
younger age of the employee and the earlier 
commencement of pension payments. 

In future revisions of negotiated pension 
plans, it would seem likely that greater 
similarity will be achieved in these early- 
retirement provisions. On the one hand, 
there would seem to be little justification for 
the immediate payment of a pension to an 
employee who retires voluntarily before his 
normal retirement date, since this, in the 
case of many valuable employees, would 
really constitute an inducement to leave the 
company’s service for other employment. 
The employee, however, should not have to 
forfeit altogether his right to a pension if he 
has been many years in his company’s serv- 
ice. A deferred pension, commencing at the 
normal retirement date, would therefore 
seem to be the logical arrangement in the 
case of voluntary retirement. On the other 
hand, the company should be enabled to re- 
tire any employee before his normal retire- 
ment date, for reasons quite apart from 
outright disability, in the interest of efficient 
operation. In such case, it would seem that 
an immediate pension of an amount deter- 
mined by the formula for normal retirement 
should be paid. Possible objections to such 
an arrangement are (1) that in the case of 
some employees it might result in malinger- 
ing so designed as to induce the company 
to take action and (2) that the Bureau of 
Internal Revenue may look askance at such 
a provision because of its potentialities for 
discrimination in favor of highly paid 
employees. 


Late Retirement.—The late-retirement pro- 
visions of all three plans are quite different 
from one another. 

The Motor Plan provides for automatic 
or compulsory retirement at age sixty-eight, 
unless the company acts to retain the em- 
ployee in service, and credit is given for 
service until that age, but not beyond it. 
This meags, essentially, that normal retire- 
ment is optional with the employee at any 
time between ages sixty-five and sixty-eight. 

The Steel Plan does not provide spe- 
cifically for late retirement, so that service 
credit is accumulated after age sixty-five and 
normal retirement may take place at any 
time thereafter. 

The Utility Plan provides for retention of 
an employee in service after his normal re- 
tirement date, upon mutual agreement be- 
tween the company and the employee, but 
no credit is given for service after the nor- 
mal retirement date and the amount of 
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pension paid on late retirement is the same 
as would have been paid at normal retire- 
ment. Retirement is compulsory at age 
seventy. 

Until quite recently, the opinion was held 
quite generally that there should be com- 
pulsory retirement at age sixty-five, with a 
view to maintaining efficient operation of 
the employer’s organization. Many people 
have now, however, become concerned about 
the inadvisability and cost of compulsorily 
removing productive workers from the labor 
force, even if they are advanced in years, 
and are disposed to think that they should 
be retained in service for so long as their 
work is reasonably satisfactory. This latter 
reasoning will possibly prevail in future 
revision of negotiated plans and, while the 
amount of pension may be fixed at age sixty- 
five, to conform with the availability of 
social security benefits, the employee may 
remain in service thereafter as long as is 
mutually agreeable to him, or his union, and 
the employer, without compulsory retire- 
ment even at age seventy, as is provided 
by the Utility Plan. 


Disability Retirement.—The disability pro- 
visions in the three plans are somewhat dif- 
ferent from one another but not radically so. 


The Motor Plan requires fifteen years of 
service and attainment of age fifty for eligi- 
bility and the Steel and Utility Plans require 
fifteen and twenty years of service, respec- 
tively, without any age limit. 


The Motor Plan requires that the em- 
ployee be so disabled.as to be permanently 
incapable of earning a living from any source; 
the Steel Plan has a'‘similar requirement, 
with the added proviso that he must have 
been in that condition for six consecutive 
months; but the Utility Plan requires only 
that the employee be disabled to the extent 
that he will be permanently unfit for em- 
ployment by the company. 


It is noteworthy that, in all three plans, 
the disability may have been incurred either 
in or out of the service of the company and 
that workmen’s compensation insurance 
benefits are deductible from the gross pensions. 


It would seem that a pension for disability 
incurred in the course of work for the com- 
pany is an eminently proper benefit for 
inclusion in a pension plan, without restric- 
tion as to either age or service, and the de- 
duction of workmen’s compensation insur- 
ance is also a logical procedure. In regard 
to disability which is not connected with 
the employee’s work, however, it may prop- 
erly be held that this is the employee’s own 
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misfortune, for which he should be as re- 
sponsible as for the other individual vicissi- 
tudes of life, and that there is no clear 
obligation on the company to provide a 
pension for such disability. 


Deduction of Social Security Benefits.— 
In each of the three plans, the primary in- 
surance amount payable under the Social 
Security Act is a component part of the 
gross pension but the manner of coordinat- 
ing the benefits is different in each plan. 


In the Motor Plan, the primary insurance 
amount is deductible only for the purpose 
of determining the minimum pension; in the 
Steel Plan it is deductible in all cases; and 
in the Utility Plan, while the deduction is 
always made, the amount deducted is only 
one half of the primary insurance amount. 
The latter provision is based on the very 
tenable theory that, since the company and 
the employee pay equal amounts to provide 
social security benefits, it is proper to deduct 
from the gross pension provided by the 
company only that part of the primary in- 
surance amount also so provided. 

In the course of the past ten years of 
intensive pension planning, there has been 
much discussion and difference of opinion 
as to how to coordinate social security bene- 
fits with the benefits of private pension plans 
—a situation made very complex indeed by 
legislative edict to the effect that any private 
plan must “integrate” its benefits with those 
of the Social Security Act. As a conse- 
quence, many plans were established with 
very complicated benefit formulas. With 
the recent change in social security benefits, 
the matter of “integration” is again very 
prominently in the forefront of discussion 
and a new ruling by the Bureau of Internal 
Revenue is now anxiously awaited in order 
to determine what changes will be required 
in old plans and how new plans may be 
designed to conform with the changed 
conditions. 

After another prolonged period of milling 
around with complicated “integration” for- 
mulas, however, it is likely that simplifica- 
tion will ensue by adoption of the principle 
that social security benefits, even at their 
now increased level, are subsistence bene- 
fits only, and that the benefits of private 
pension plans should simply be superim- 
posed on them. 

Termination of Plan.—The three plans 
differ widely from one another in the man- 
ner in which the available funds are appor- 
tioned on termination of the plan. 

The Motor Plan sets out a certain order 
of priority for apportionment, irrespective 
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of the fact that contributions will have been 
made on a radically different basis of pri- 
ority. The Steel Plan makes no provision 
for termination benefits because the only 
employees on behalf of whom contributions 
are made are those retiring during the period 
of the pension agreement, and the company 
is obligated to continue its pensions irre- 
spective of the continuation of the plan 
otherwise. The Utility Plan makes an ap- 
portionment to all employees on the basis 
of their then accrued benefits irrespective of 
whether, or to what extent, these benefits 
have been funded. 

The foregoing variations in method of 
apportionment exemplify the fact that there 
is much difference of opinion as to what is 
equitable in this connection. Possibly in 
the future the trend will be towards the 
Motor Plan method of disregarding the pur- 
poses for which contributions are assumed 
to be made during the currency of the plan, 
and of apportioning all funds, on termina- 
tion of the plan, in the order of priorities 
determined by the imminence of actual pen- 
sion payment—on the theory that the more 
time there is to elapse before an employee 
reaches old age the greater will be his oppor- 
tunity to adjust his affairs in the event of 
termination of the pension plan. This ar- 
rangement may, however, bring .in its train 
a retroactive disallowance by the Bureau 
of Internal Revenue, of the deductibility of 
contributions made under a terminated plan, 
because contributions actually made in re- 
spect of the current-service cost will, on 
termination of the plan, be applied to liqui- 
date past-service liability. 


Employee Contributions.—The three plans 
are alike in that they are all “noncontribu- 
tory,” meaning that the cost is borne 
entirely by the employer and that no con- 
tributions are required from employees. 

Most negotiated plans have been estab- 
lished on the noncontributory basis but a 
few require contributions by employees. 
This reflects the fact that there is still a 
lack of unanimity among the unions in this 
regard, the majority of union opinion being 
in favor of noncontributory plans and a 
minority favoring contributions by their 
members. 

Some plans have recently been established 
providing for noncontributory basic pen- 
sions but providing also for voluntary con- 
tributions by employees. The employee 
contributions are accumulated at interest 
and the accumulated amount is payable on 
the death of the employee or on his with- 
drawal from service, or, on his retirement, 
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are applied to augment his basic pension. 
The trend towards this type of plan will 
probably continue. 


Funding and Tax Exemption 
of Negotiated Plans 


The funding of a pension plan has two main 
aspects, namely: (1) the method of funding, 
by which is meant the manner of determin- 
ing the amount and timing of the contribu- 
tions and (2) the medium of funding, meaning 
the agency, such as a trust or insurance 
company, which receives and invests the 
contributions and disburses the benefits. 

The tax exemption of pension plans also 
has two aspects, as follows: (1) exemption 
from tax of the income from the fund 
maintained to support the plan, if the plan 
is approved under Section 165 of the Inter- 
nal Revenue Code, and (2) the deductibility 
from gross income of the contributions 
made by the company under a funded pen- 
sion plan or of the pension payments made 
under an unfunded plan, under Section 23 
of the Code. 

As to the methods of funding, there is a 
considerable variety and each involves cer- 
tain elementary bases of calculation. 

Some bygone sage stated, in a philosophi- 
cal moment, that the only two certain things 
in human affairs are death and taxes. It is, 
therefore, a curious paradox that, in pen- 
sion funding, these same two phenomena of 
death and taxes are troublesome, not be- 
cause of their certainty, but because of their 
uncertainty. 

Death is an important and uncertain ele- 
ment in pension funding, especially at the ages 
after retirement, because the rates of mortality 
of retired employees are usually the sole deter- 
mining factor as to the amount of money to 
be paid out in the form of pensions and are 
subject to continuous change as a result of 
the efforts of medical and social agencies to 
prolong human life. 

The other elements to be taken into account 
in pension fund calculations are the rates of 
(1) turnover or withdrawal of employees 
from service, (2) mortality of employees 
before retirement, (3) disability of em- 
ployees, (4) retirement of employees at 
various ages, (5) compensation of employ- 
ees and (6) the very important element of 
the interest rate realizable from investment 
of the pension fund. 

While tax rates are not included directly 
in pension calculations, they have a very 
important bearing on the method of funding 
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to be adopted. For example, if a plan is 
established in the present tax year, it is of 
major importance for an employer to decide 
whether to make a large contribution this 
year which will be tax exempt at 1950 tax 
rates, or to make a minimum 1950 contribu- 
tion and defer larger contributions until 
later years, in the expectation that an ex- 
cess profits tax or other increased tax rate 
will result in transferring a larger propor- 
tion of the cost of the plan to the federal 
government. 


Flexibility in the periodical amounts of 
tax-exempt contributions to be made by an 
employer depends largely on the method 
of funding used and ranges from (a) a 
maximum annual tamount equal to the cur- 
rent-service cost plus ten per cent of the 
past-service liability to (b) the minimum desig- 
nated by the Bureau of Internal Revenue 
which is required to keep the plan currently 
funded, namely, an amount equal to the 
current-service cost plus interest only on 
the past-service liability. 

The principal methods of funding pension 
plans, their applicability to negotiated plans 
and their tax-exemption features may be 
summarized as follows: 


(1) Pay-as-You-<Go Method. — By this 
method, each pension payment is made di- 
rectly by the company to the employee when 
it becomes due, from the company’s current 
funds. 

The essence of the method is that the 
pension payments are treated by the com- 
pany as an item of current expense and no 
separate fund is maintained for the payment 
of benefits. 

The pension payments made are usually 
tax exempt, in that they are deductible from 
gross income as a reasonable and necessary 
business expense under Section 23 (a) of 
the Code. 

This method is suitable for negotiated 
plans under which the company has sole 
control of the funding. Most negotiated 
plans, however, provide by agreement for 
the establishment of separate funds from 
which to pay benefits. 


(2) Terminal Funding Method.—Under 
this method, as and when employees retire, 
there is paid into a trust fund the amount 
of money which, with interest, will be suffi- 
cient to meet all future pension payments to 
such employees, or their pensions are pro- 
vided by the purchase of single-premium 
annuities from an insurance company, 


A common modification of this method 
consists of funding the pensions which ma- 
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ture in any year by paying into a trust fund, 
each year for five years, the level amount 
which, with interest, will meet the required 
pension payments. This is the method of 
funding prescribed by the Steel Plan, the 
benefits of which were summarized in the 
first part of this article. 

The essence of the  terminal-funding 
method is (a) that funding is accomplished 
only for those employees who retire during 
the period of the pension agreement and at 
the time or their retirement or, under the 
modified method, within a short period 
thereafter and (b) that no contributions are 
made in respect of any other employees. 

The method has come into prominence 
particularly in the past year and in connec- 
tion with negotiated plans. 

The tax status of the method is still in 
considerable doubt, because the method and 
the possible temporary nature of negotiated 
pension plans were not contemplated when 
the Regulations of the Bureau of Internal 
Revenue were drawn. 

The Bureau has, however, approved sev- 
eral negotiated plans providing for terminal 
funding under Section 165(a) of the Code, 
so that the pension fund income will be tax 
exempt, but the extent of the deductibility, 
under Section 23 (p), of the contributions 
made remains a matter regarding which a 
definite ruling by the Bureau is awaited. 

The conjecture may be made that the 
eventual attitude of the Bureau in respect 
of negotiated plans will be a compromise 
based on the following principles: 


(a) That the maximum amount deductible 
for any year will consist only of the amount 
of pensions paid to employees during the 
year, irrespective of the amount contributed 
to the fund. The underlying principle here 
would be that, under the pension contract, 
the plan, as such, is not permanent in nature 
and that, consequently, it cannot be ap- 
proved under Section 165 (a) and contribu- 
tions are not deductible under Section 23(p), 
but that the pension payments made are 
deductible under Section 23 (a). 


(b) That the maximum amount deductible 
for any year will be one tenth of the amount 
of contributions made during that year and 
during the previous years of the pension agree- 
ment—on the principle that the contributions 
represent payment of past-service liability 
only and, therefore, under the Regulations 
of the Bureau, are not deductible at a faster 
rate than ten per cent a year. 


(c) That the maximum amount deductible 
for any year will be the same as if the plan 
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were being funded by one of the methods 
hitherto regarded as more orthodox—namely, 
the current-service cost plus ten per cent 
of the past-service liability. This arrange- 
ment would follow the principle that the 
plan may be assumed to be permanent and 
that, accordingly, the Bureau need consider 
only its present Regulations and the amount 
of the contribution for the year and ignore 
the purpose of the contribution as expressed 
in the agreement. 


(3) Unit-Purchase Method.—This method 
is suitable for plans under which a unit of 
pension, such as one per cent of employees’ 
compensation, accrues each year. After the 
establishment of such a plan, the funding 
of the future-service pension is contempo- 
raneous with the accrual of the pension, in 
that the future-service contribution for each 
year is the amount required to fund com- 
pletely all the units of pension accruing 
during the year. The past-service liability 
is determined by ascertaining, as of the 
effective date of the plan, the amount re- 
quired to fund all the units of pension then 
accrued in respect of service prior thereto, 
and it may be funded by such periodical con- 
tributions as the employer may decide upon. 


This method is used almost exclusively 
in the group annuity contracts issued by in- 
surance companies. These contracts, how- 
ever, provide for the apportionment, on 
behalf ‘of individual employees, of each con- 
tribution made and the actual purchase of 
the units of pension accrued for each em- 
ployee. The usual group annuity contract 
is therefore unsuitable for the funding of 
most negotiated plans because in these plans 
units of pension do not accrue each year and 
social security benefits are usually deductible 
from the gross pensions, so that the benefits 
accruing each year for/individual employees 
are not sufficiently determinable for actual 
purchase. 


The method may also be used, in a modi- 
fied form, for plans which are funded by 
means of a trust fund or through a deposit- 
administration contract with an insurance 
company. In those two vehicles of funding, 
the contributions made by the company are 
not apportioned on behalf of individual em- 
ployees, except in the case of retired em- 
ployees under deposit administration. 


The method, as used for a trust fund or 
deposit administration, is suitable for nego- 
tiated plans in which the benefits conform 
with the pattern of annual unit accrual. The 
maximum tax-exempt contribution is the cost 
of the units of pension accrued during the tax 
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year, plus ten per cent of the original past- 
service liability, but subject to adjustment 
for “experience gains and losses” after the 
plan is in operation. 

The method is used for the Utility Plan 
described previously, in which case the com- 
pany has undertaken in the pension agree- 
ment to contribute the annual current-service 
cost and to amortize the past-service liability 
in twenty years. 


(4) Level Contribution Method.—Under 
this method there is determined for each 
employee, when he enters the plan and when 
his prospective pension changes, the amount 
of his ultimate pension and the amount of 
the annual level contribuyon required, until 
his retirement, to provide such pension. The 
total annual contribution consists of the 
sum of such level contributions. 

This method is used principally when a 
plan is funded through the use of individual 
insurance policies or gr6up permanent insur- 
ance and is suitable only for plans covering 
small numbers of employees, where the 
ultimate pension for each employee is de- 
terminable in advance at any time. 

Because of the individual-employee fea- 
tures of the method and the considerable 
amount of administrative detail involved in 
its operation, the method is quite unsuitable 
for the funding of negotiated plans. 


(5) Aggregate Cost Method.— Under this 


method the procedure is as follows: 


(a) The present value of all the future 
benefits expected to be paid to present em- 
ployees is determined and, if the plan is 
already in operation, there is deducted from 
such present value the amount of the assets 
in the existing pension fund. This’ net 
amount is the amount of liability remaining 
to be funded by future contributions. 

(b) The present value of all future com- 
pensation expected to be paid to present 
employees is next determined. 

(c) The percentage ratio of the net 
amount in (a) to the amount in (b) is then 
ascertained and that percentage of the em- 
ployees’ compensation for the current year 
constitutes the year’s contributior to the 
pension fund. 

The method may be used in the case of 
either a trust fund or deposit administration 
by an insurance company and is very suit- 
able for the funding of negotiated plans. 

The main objections to the method are its 
high initial and slowly decreasing cost, as 
compared with other methods, and the fixed 

(Continued on page 1212) 
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AVE YOU HEARD the story of the 

ten-year-old who was offered a Sat- 
urday morning job delivering groceries? 
“Before I accept, Mr. Jones,” he said to the 
grocer, “I’ll have to know more about your 
pension policy.” Truly, everyone seems 
pension conscious today. 


Historically, the granting of pensions by 
private employers, as distinguished from 
those allowed by governments for military 
or civil service, was first inaugurated on a 
voluntary basis in England. While some 
of those pension schemes might have been 
attributable to a more or less paternalistic 
attitude on the part of certain liberal em- 
ployers, there is little doubt that, in the 
main, the prime incentive for their establish- 
ment was the discovery that they would 
ultimately redound to the credit and profit 
of the employer. 


As might be expected, their legality was 
questioned at first. What right did corpo- 
rations have to pay for services previously 
rendered? Was that not ultra vires? The 
courts of England promptly recognized that 
if pensions were to be considered gifts, they 
were at least gifts for the benefit of the 
corporation. They facilitated a removal of 
superannuated employees, reduced the pay- 
roll, improved morale and efficiency, at- 
tracted better employees and tended to 
improve the relationship between the cor- 
poration and the public. As such, they 
were in furtherance of the objects of cor- 
porations and hence not ultra vires. (Cyclists’ 
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Touring Club v. Hopkinson, 1 Ch. Div. 179 
(1910); Henderson v. Bank of Australasia, 
40 Ch. Div. 170 (1889).) 

The growth and development of pensions 
in the United States have paralleled in many 
ways, though somewhat later, the course set 
in England. Although our courts were 
slower in acknowledging that pension plans 
may be properly based upon service previ- 
ously rendered,’ the propriety of including 
past service as well as future service bene- 
fits may now be said to have almost at- 
tained universal recognition and acceptance. 
See article by F. Hodge O’Neal, “Stock- 
holder Attacks on Corporate Pension Sys- 
tems,” 2 Vanderbilt Law Review 351 (1949). 
To have done otherwise would have been 
unreasonable. As the court pointed out in 
Osborne v. United Gas Improvement Com- 
pany, 354 Pa. 57, 46 Atl. (2d) 208 (1946): 
“A pension plan that did not take into 
consideration past services as well as pro- 
spective services would not furnish an ade- 
quate retirement allowance; and that would 
be especially true in the case of older em- 
ployees of long-continued service. Such a 
plan would penalize those most in need of 
the security which a pension is designed 
to afford.” 

Initially, the unions were either opposed 
to or at least apathetic to the establishment 
of retirement systems by employers. They 
were fearful lest pensions would be used as 
a weapon to prevent strikes and combat 
union organization. Leaders such as Sam- 
uel Gompers and William Green preferred 
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to place their emphasis upon immediate 
wage-and-hour objectives. 

However, a change took place following 
the passage of the Stabilization Act in 1942 
(56 Stat. 765). That act, as you may recall, 
specifically exempted employer contribu- 
tions made in reasonable amounts to em- 
ployee health and welfare programs. The 
unions, faced with frozen wages, turned 
their efforts to the attainment of so-called 
“fringe benefits.” Meanwhile, the employers, 
anxious to secure and retain employees dur- 
ing a period of labor shortage, and faced 
with high excess profit taxes which could 
be cut by means of deductions permissible 
under a qualified pension plan, were 
equally susceptible to the establishment of 
new pension programs. Under such favor- 
able conditions, retirement plans naturally 
flourished. When the wage controls were 
removed, pension demands abated somewhat 
as the unions once again pressed for direct 
wage increases. A new impetus, however, 





was given to the pension movement when 
the United Mine Workers retirement fund 
was established and this was enhanced when 
the Supreme Court in the Inland Steel Com- 
pany case (15 Lapor CAses { 64,737, 77 
NLRB 1, 170 F. (2d) 247, cert. den. 336 
U. S. 960, 69 S. Ct. 887 (1949)), refused 
to grant a writ of certiorari from a decision 
below holding that pension benefits were 
proper subjects for collective bargaining. 
Coverage has been extended to millions who 
did not previously come under any pension 
program, and we now have what may be 
described as a veritable pension “tidal wave.” 


Before discussing specific legal problems 
connected with the group annuity business, 
it might be well if we first attempted a 
classification of pension plans generally. We 
may then see more clearly just how the 
group annuity business fits into the pension 
picture as a whole. The chart below will 
be of assistance in that connection. 


CLASSIFICATION OF PENSION PLANS 


Formal 

(Systematic payments under a prede- 
termined formula, pursuant to an an- 
nounced plan) 
Funded 

(Funds accumulated 
retirement) 

Insured 

(Insurance company receives contribu- 
tions—invests funds, pays benefits) 
Qualified 

(If qualified under Code Section 165 
(a) and deductible under Section 23 
(p). Employer gets deduction and em- 
ployee’s tax is deferred) 


in advance of 


Informal 
(Payments to selected employees on 
a discretionary basis) 


Unfunded 
( Pay-as-you-go) 


Uninsured 

(Self-insured or self-administered; pen- 
sion trust or pension plan and trust) 
Nonqualified 

(If employee’s interest is nonforfeitable 
when contribution is made, employer may 
get deduction, but employee pays tax) 


METHODS OF INSURING 


Individual Policies 


(Usually retirement income or retirement endowment) 


Group Permanent 


(Life insurance and retirement income under a group policy) 


Group Annuity 


(Master contract—individual certificates) 


Deferred annuity 


(Amount payable is total of deferred annuities purchased during active 


employment) 
Deposit administration 


(Funds accumulated—annuity purchased at retirement) 


Maturity funding 


(A modified pay-as-you-go to accommodate recent union-negotiated plans) 
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Pension plans may be formal or informal, 
funded or unfunded, insured or uninsured. 
They may also be classified with respect to 
their classification under Section 165 (a) of 
the Internal Revenue Code, but that aspect 
will be taken up later in a discussion of taxes. 

A formal pension plan is one which calls 
for the systematic payment of retirement 
allowances according to a predetermined 
formula, pursuant to an announced plan. 
An informal pension plan, on the other 
hand, is one in Which the employer grants 
retirement allowances to selected employees 
on a purely discretionary basis. In view of 
its shortcomings, it is doubtful whether the 
latter should be called a plan at all. In any 
event, in the group annuity business we are 
interested only in formal pension plans. 


Some employers have a formal pension 
plan but make no provision for accumulat- 
ing funds in advance of an employee's 
retirement date to meet the pension obliga- 
tions when they become due. Such employ- 
ers operate on a pay-as-you-go basis, meeting 
each retirement payment out of current in- 
come or surplus. This unfunded pension 
plan, though simple both in theory and 
operation, has many disadvantages. Per- 
haps the most serious of these lies in the 
fact that costs rise highest in bad years 
when the employer can least afford them. 
During slack periods: employers cut their 
production costs by reducing their labor 
forces. One method of doing this is to 
retire the least productive workers. How- 
ever, where a pay-as-you-go plan is in 
force, the additional retirements automati- 
cally increase the retirement plan costs at 
a time when an employer’s income is the 
lowest. Obviously, it is better to spread 
. the retirement plan costs over the employ- 
ee’s working years if it is at all possible. 


Funded pension plans may be subdivided 
into two major classifications: (1) the unin- 
sured, sometimes called the self-insured or 
self-administered plan and (2) the insured. 
The uninsured plan invariably takes the 
form of a pension trust or pension plan 
and trust. Contributions are made to a trus- 
tee who invests and administers the funds. 
Retirement allowances are usually paid to 
the retiring employee directly from the fund. 
Sometimes, however, the trust permits or 
requires the trustee to purchase annuities 
for retiring employees from an insurance 
company, whereupon the plan becomes in- 
sured to the extent of the annuities so 
purchased. Under the insured method the 
insurance company relieves the employer 
of the responsibility of administering the 
plan, investing the funds and paying the 
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purchased benefits. In funding pension 
plans, the employer has a choice of diverse 
contracts offered by insurance companies, 
which fall basically into three categories: 
(1) the individual policy, usually retirement 
income or retirement endowment; (2) group 
permanent, which provides both life insur- 
ance and retirement income under a group 
policy; and (3) the group annuity contract. 

Under a pension plan funded by means 
of a group annuity contract, the employer, 
on his own behalf, and sometimes on behalf 
of his participating subsidiaries, enters into 
a contract with an insurance company 
whereby in consideration of the contribu- 
tions paid to it, the insurance company 
agrees to pay retirement income to the eli- 
gible employees covered under the contract. 

Group annuity contracts in turn fall into 
two major classifications—the deferred an- 
nuity group annuity contract and the deposit 
administration group annuity contract. Un- 
der both, a master contract containing all 
the specifications of the plan is issued by the 
insurance company and, usually, individual 
certificates describing the benefits afforded 
are issued to employees covered thereunder. 

Under the deferred group annuity plan, 
contributions are applied currently to pur- 
chase amounts of deferred annuity for spe- 
cific individuals to commence on a prede- 
termined retirement date. That is, each year 
the contributions are used to buy a paid-up 
deferred annuity for each individual. When 
the employee reaches his predetermined 
retirement age, say sixty-five, he begins to 
receive retirement annuity payments made 
up of all the deferred annuities previously 
purchased for him. 

Under the deposit administration group 
annuity plan, the employer’s contributions 
are deposited as received in an undivided 
employer’s fund which accumulates at in- 
terest. No part of this fund is earmarked 
specifically for individual employees. If the 
employees contribute, their contributions are 
deposited and accumulated in individual 
employee accounts. When an employee re- 
tires, his benefit is calculated according to 
the specifications of the plan. The funds in 
his account are used to buy an immediate 
annuity and the balance of his annuity is 
purchased through a transfer of the required 
amount from the employer’s fund. In other 
words, while the contract is active, annu- 
ities are actually bought only when the 
employee retires or, in some cases, when 
he gains a vested right in the benefits. Con- 
siderable flexibility in funding is permitted 
the employer under the deposit administra- 
tion form. 
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Something New in Contracts 


A new type of group annuity contract is 
now coming to the fore to accommodate 
some of the recent union-negotiated plans. 
While as yet it bears no single name in 
insurance circles, it is referred to in The 
Prudential as a “maturity funding contract.” 
Many of these new plans—especially in the 
steel industry—call for no funding in ad- 
vance of an employee’s retirement. The 
maturity funding contract, which is an 
adaptation of the deposit administration 
form, permits the employer to put up the 
full cost of an employee’s annuity as he 
retires so that his retirement income can be 
fully purchased and be fully guaranieed 
thereafter. Some limited funding in advance 
of retirement is permitted under these con- 
tracts to allow an employer, if he chooses, 
to level off his annual costs to some extent. 


With so many different methods of fund- 
ing a pension program available, counsel 
for an employer may find himself some- 
what perplexed when asked for his recom- 
mendation. It is impossible to make a gen- 
eral statement stating categorically that any 
one of these methods is better than any 
other. Each has its own advantages which 
must be carefully weighed as applied to the 
particular circumstances of the employer. 
Before making any definite recommenda- 
tion, counsel will undoubtedly find it advan- 
tageous to discuss the methods available 
with representatives of the insurer. An 
employer in deciding on the insured or un- 
insured method, or in choosing his method 
of funding, must first determine what kind 
of benefits he wants to provide and how 
much he can afford to spend on his plan. 

Generally speaking, the employer who 
must provide substantial death benefits and 
withdrawal benefits will find the individual 
policy plan best suited to his needs in the 
case of a small group, and either group per- 
manent or a combination of group life and 
group annuity in the case of a larger one. 


The employer who wishes to establish a 
straightforward pension plan with definite 
benefits accruing each year, who desires to 
clean up his obligation for such benefits as 
they accrue, who aims to have his respon- 
sibility for future payments end when and 
if it should become necessary to terminate 
the plan—an employer who wants any or 
all of these things—will undoubtedly find 
the deferred annuity group annuity contract 
to be his best choice. 

The employer of a large group of em- 
ployees who seeks funding flexibility, or 
who desires to provide a benefit based on 
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final salary, or a benefit which is reduced 
by social security payments, will find his 
choice narrowed down to the uninsured self- 
administered method or the deposit adminis- 
tration group annuity contract. In considering 
that choice, if he values a guarantee as to 
his interest earnings, a guarantee as to rates 
that apply to each dollar he puts into the 
plan, a guarantee of the future payment of 
all benefits purchased, a guarantee that he 
will have no investment problems, a guar- 
antee of the acceptance by the insurance 
company of full responsibility for all bene- 
fits purchased—he will choose the insured 
deposit administration method. 

In some states the group annuity business 
is subject to statutory regulation, and there 
is every indication that many other states 
will soon follow their lead. Since the New 
York Insurance Law may in all likelihood 
be a model for such legislation, I would 
like to comment briefly on that law. 


Prior to 1949, Section 223 permitted the 
issuance of group annuity contracts to only 
two types of policyholder: an employer or 
an employers’ association. This was en- 
tirely inadequate to meet conditions. Re- 
tirement systems were being administered 
by unions and trustees of employee welfare 
funds, yet Section 223 did not permit issu- 
ance of group annuity contracts to them. In 
1949 the law was amended to rectify this 
situation and group annuity contracts may 
now be issued to unions and trustees of 
funds established by unions or by employers, 
or both. (Chapter 602, Laws of New York 
1949.) Section 223 still contains certain 
restrictions as to who may be included for 
coverage as annuitants, who must remit the 
considerations and from what source these 
considerations may come. These restrictions 
vary with the type of policyholder. For 
example, in the case of a group annuity 
contract issued to an employer, the contract 
must permit all the employees, or any speci- 
fied class or classes thereof, to become annu- 
itants and the consideration must be remitted 
by the employer and paid wholly by the 
employer or jointly by the employer and 
his employees. In other words, a contract 
calling for contributions by the employees 
alone would be illegal. 

Section 160 sets forth various standard 
provisions which must be met. These in- 
clude: a grace period; an entire contract 
clause; a provision for equitable adjustment 
if there is a misstatement of sex, age, service, 
salary, or other fact affecting the amount 
or date of payment; a provision giving an 
employee upon termination of employment 
a paid-up annuity at least equal to that pur- 
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chased by his own contributions unless the 
annuity would be less than sixty dollars 
annually (where the annual annuity is less 
than sixty dollars the insurer by adequate 
reservation in the contract may, at its op- 
tion, pay a cash surrender value in lieu 
of granting the paid-up annuity); a provi- 
sion in contributory cases for a death bene- 
fit equal to at least the return of the 
annuitant’s contributions without interest, 
and a provision that the insurer will issue 
to contributing annuitants a certificate de- 
scribing, in substance, the benefits available 
to them under the contract. 


Many states, while not having any par- 
ticular statute regulating the group annuitiy 
business, nevertheless require approval of con- 
tract forms by their insurance departments. 
Furthermore, the minimum reserve basis may 
likewise be subject to state supervision. It 
is incumbent upon the insurer’s counsel and 
actuaries to make certain that the contract 
complies with the applicable statutes and 
departmental requirements. However, with 
a general knowledge of the existence of such 
legislation and rulings, counsel for the em- 
ployer will appreciate why a group annuity 
contract cannot always be tailor-made to 
suit his client’s wishes. In this connection 
I would like to point out that if employers 
will accept a form of contract containing 
standard wording previously filed with and 
approved by the Insurance Department, 
much delay may be avoided and a savings 
in administrative costs effected. 


Let us now consider some of the legal 
aspects which are of prime concern to an 
employer’s counsel. ‘One of the first ques- 
tions he must determine is his client’s legal 
right to create a pension plan. As has 
been indicated, the courts now recognize 
that a corporation, in the absence of statute, 
charter or bylaws to the contrary, has an 
implied power to inaugurate and operate a 
reasonable pension plan as an ordinary 
function of business management. (Heinz 
v. National Bank of Commerce, 237 F. 942; 
O’Neal, article cited.) 


Question of Stockholder Approval 


Another closely related question is whether 
stockholder approval is necessary. Some 
states, New Jersey for one, have passed 
statutes requiring such approval. (New Jer- 
sey Statutes Annotated 14:9-1, 2.) In the 
absence of statute, stockholder approval 
would not seem necessary as long as the 
plan is fair, equitable and reasonable, and 
does not fraudulently favor directors who 
may be officers or employees. Nevertheless, 
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as a matter of precaution, some counsel still 
recommend stockholder approval. 


How the pension plan will affect the tax 
position of both the employer and employee 
is one of the most important matters for 
counsel’s consideration. While a full and 
detailed discussion of the applicable sections 
of the Internal Revenue Code and the vari- 
ous regulations, rulings and cases inter- 
preting these sections, is not possible here, 
tax considerations are of such significance 
that at least a summary of the highlights 
would seem to be in order. 


It is ordinarily of prime importance to 
counsel for the employer to make certain 
that the pension plan qualifies under Section 
165 (a) of the Internal Revenue Code. 
Where a plan does not so qualify, the de- 
ductibility of contributions depends on 
whether the employee’s beneficial interest 
in the contributions was forfeitable or non- 
forfeitable when such contributions were 
made. If nonforfeitable, a deduction may 
be taken by the employer in the taxable 
year in which the contribution was paid. 
If forfeitable, no deduction will be allowed 
the employer. In determining whether or 
not the contribution is to be considered 
forfeitable when made, the test is whether 
any contingency may cause the employee 
to lose his rights in the contribution. In 
this connection, it is to be noted that the fact 
that an employee may not live to retirement 
date or may die shortly thereafter does not 
make his benéficial interest in employer 
contributions forfeitable within the meaning 
of the Code. (Regulations 111, Section 
20.165-7.) However,.a nonqualified plan 
giving the employee an immediate vested 
interest in the employer contributions, while 
deductible insofar as the employer is con- 
cerned, has a resultant disadvantage in that 
it makes such contributions includible in the 
gross income of the employee in the year 
when made. On the other hand, if the plan 
qualifies under Section 165 (a) and the 
contributions by the employer used for the 
purchase of retirement annuities are prop- 
erly deductible by the employer under Sec- 
tion 23 (p) of the Code, the tax of the 
employee is deferred until the retirement 
payments are received or made available, 
regardless of whether the employee’s bene- 
ficial interest in the contributions was for- 
feitable or nonforfeitable. 


What About Section 165 (a)? 


Let us therefore consider the conditions 
necessary for a pension plan to qualify un- 
der Section 165 (a). 
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(1) The plan must be for the exclusive 
benefit of the employees or their beneficiaries 
as to eligibility, contributions and benefits 
and must not discriminate in any of these 
respects in favor of officers, shareholders, 
supervisors and/or highly compensated em- 
ployees. To meet this requirement, insofar 
as eligibility is concerned, Section 165 (a) 
sets up a prima-facie, automatic, nondiscrimi- 
natory test which is met (a) if the plan 
benefits seventy per cent or more of the 
employees (after excluding casual, tempo- 
rary or part-time employees and those who 
have not been employed for more than a 
minimum period prescribed by the plan (not 
exceeding five years)) or (b) if it is open 
to seventy per cent, and at least eighty per 
cent of those eligible decide to participate. 
Even if the plan fails to qualify under the 
automatic test, it may still qualify, insofar 
as eligibility is concerned, provided the 
classification set up by the employer is 
found by the Commissioner not to constitute 
a discrimination in favor of employees who 
are officers, shareholders, supervisory per- 
sonnel and/or highly compensated employees. 
The act further provides that a classification 
shall not be considered discriminatory merely 
because it is limited to salaried or clerical 
employees, or merely because it is integrated 
with the Social Security Act or excludes 
employees whose entire remuneration con- 
stitutes covered wages under the Federal 
Insurance Contributions Act, or because the 
contributions or benefits may vary accord- 
ing to the total compensation as long as 
the relationship between the contributions 
and benefits and the compensation are uniform. 


(2) The benefits or employer’s contribu- 
tions must be actuarially determinable and 
the plan must be designed primarily for 
pension purposes. (Regulations 111, Section 
29.165-1 (a).) 

(3) The plan must be a bona-fide, per- 
manent one. However, the employer may 
retain the right to terminate his plan at will 
without necessarily disqualifying it. (Regu- 
lations 111, Sections 29.165-1, 29.165-4, PS 
Nos. 7, July 29, 1944, and 52, August 9, 
1945.) If the plan is abandoned, or the 
benefits or employer’s contributions de- 
creased for any cause other than “business 
necessity” within a few years after it has 
taken effect, this will be evidence that the 
plan from its inception was never intended 
to be a bona-fide, permanent program. 
(Regulations 111, Section 29.165-1, PS No. 
52, August 8, 1945.) Bureau policy with 
respect to an early termination which might 
result in a discrimination in favor of officers 
or highly compensated employees is stated 
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in Mim. 5717, which, in general, féstricts 
benefits that may be guaranteed to the 
highly paid participants during the first ten 
years of the plan. 

(4) The plan must be definite, in writing 
and communicated to the employees. (Reg- 
ulations 111, Section 29.165-1.) This does 
not mean that all the details must be given 
to the employees but that they should re- 
ceive a fair statement of the qualifications 
for membership and the rights and benefits 
available to participants. 

(5) The plan must be complete. A plan 
represented by a group annuity contract is 
not in effect before such contract is executed 
and issued. (Mim. 6020, May 27, 1946.) 

(6) If a trust is involved, it must be im- 
possible at any time prior to the satisfac- 
tion of all liability with respect to ‘employees 
and their beneficiaries under the trust, for 
any part of the corpus or income to be 
diverted to purposes other than for the ex- 
clusive benefit of the employees or their 
beneficiaries. (Code Section 165 (a) (2), 
Regulations 111, Section 29.165-2.) 

The following conditions must also be 
fulfilled in order for the contributions by the 
employer to be deducted under Section 23 (p). 

(1) The contributions, in addition to be- 
ing made in connection with a qualified 
annuity plan for the exclusive benefit of the 
employer’s employees or their beneficiaries, 
must meet the “ordinary and necessary 
business expense”’and “reasonable compen- 
sation” requirements of Section 23 (a) and 
certain restrictions with respect to funding 
under Section 23 (p). 

(2) The contributions must be paid in a 
taxable year of the employer which ends 
with or within a year of the plan for which 
it meets the applicable requirements with 
respect to discrimination set out in Para- 
graphs 3, 4, 5 and 6 of Section 165 (a) of 
the Internal Revenue Code referred to above. 
(Regulations 111, Section 29.23 (p)-9 (b).) 

(3) Finally, in the case of an insured plan, 
there must be a definite written arrangement 
between the employer and the insurer that 
any refunds of premiums shall be applied 
within the taxable year of the employer in 
which received, or within the next succeed- 
ing year, toward the purchase of retirement 
annuities under the plan. (Regulations 111, 
Section 29.23(p)-9.) 


Collective Bargaining 


Another aspect of pension programming, 
while not as technical as the tax considera- 
tions, is, nonetheless, becoming increasingly 
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important and may present counsel with 
many practical as well as legal problems. 
I refer to collective bargaining. 


Although management and labor are now 
in general agreement as to the desirability 
of establishing pension systems, one fre- 
quently finds sharp differences of opinion 
in such matters as to how the retirement 
benefits should be financed and adminis- 
tered, who should be covered, whether there 
should be any vesting and whether there 
should be a compulsory retirement age. 


Employers today generally favor contrib- 
utory plans. They contend that the em- 
ployees should help finance the plan in order 
to provide adequate benefits. Labor on the 
other hand seeks noncontributory pensions. 
It argues that pension contributions are a 
form of deferred compensation and as such 
should rightfully be borne by the employer. 
Since noncontributory plans do not require 
the enrollment of the individual employees, 
they normally cover a greater number of 
union members, which is another reason 
why the unions usually prefer them. 


Disagreement may also arise over admin- 
istration. Labor unions frequently wish to 
take an active part in the administration of 
a plan. Employers, however, contend that 
this is a function which management can 
handle alone more efficiently. 


When and to what extent a terminated 
employee is entitled to a vested interest in 
employer contributions made on his behalf 
is a question which may be subject to much 
debate at the bargaining table. The shorter 
the period required, for vesting, the higher 
the employer’s pension costs. On the other 
hand, a pension plan which contains no 
vesting provision affords little or no security. 
Some reasonable vesting period, such as 
fifteen years of service, or five years of 
service where the employee is over forty-five 
years of age, may provide a workable solution. 


Compulsory retirement is another bone 
of contention. The cleavage here may be 
attributable to a different outlook on the 
ultimate purpose of the pension programs. 
Management looks upon pensions as a means 
of retiring its employees when they reach 
a certain fixed age, usually between sixty- 
five and seventy, while retaining at the 
same time their good will, that of the 
younger employees and the community in 
general. Labor considers them simply a 
method of providing old-age security when 
an employee no longer wishes to work ot 
is physically unable to do so. It contends 
that compulsory retirement age is not com- 
patible with its doctrine of seniority rights. 


Group Annuity Business 





The current trend in union-negotiated pen- 
sion plans seems to be away from compul- 
sory retirement and in favor of voluntary 
retirement at age sixty-five with the em- 
ployee being given the right to work beyond 
that date if he is willing and able to do so. 


The determination of the bargaining unit 
is another possible ground for conflict. It 
is usually desirable from an employer's 
standpoint to include as large a group of 
employees under one group annuity contract as 
is possible in order to cut down on admin- 
istrative costs. But such multiple unit bar- 
gaining may be unsatisfactory to local union 
leaders. On the other hand, some unions 
are seizing upon the pension angle to ob- 
tain company-wide bargaining. This is not 
too favorably received by those employers 
who wish to keep collective bargaining on 
a local plant level. 


The question of discrimination against 
nonunion employees may also come up. 
Section 8 (a) (3) of the Taft-Hartley Act 
(61 Stat. 136, at page 140, 29 USCA Section 
158 (a) (3)), prohibits an employer from 
discriminating with respect to any condition 
of employment “to encourage or discourage 
membership in any labor organization.” 
This would seem to prevent employers from 
signing contracts agreeing to contribute to 
a pension fund for union members only. 
Attention should also be called to Section 
302 of the Taft-Hartley Act (61 Stat. 136, 
at page 157). This section makes it illegal 
for an employef to give money to an “agent” 
of his employees for the purpose of estab- 
lishing a welfare fund unless certain condi- 
tions are met. 

There are many other legal aspects which 
should be considered by counsel for the 
employer in the inauguration and adoption 
of pension plans. Counsel will have to 
consider whether the plan must be regis- 
tered with the Securities and Exchange 
Commission. (Clark, Profit Sharing and Pen- 
sion Plans (Law and Taxes), Section 5, 
page 21; CCH Busrness AND Estate I NsurR- 
ANCE Reporter, § 1237.) He must ascertain 
whether there are any state Blue Sky Law 
requirements to be observed. He must ask 
himself: Does the plan meet the require- 
ments for exemption under the wage-hour 
law provisions? (Clark, work cited, Sec- 
tion 8, page 28.) If a trust is involved, have 
the trust laws of the state in which the 
trust was created been complied with? Does 
the trust violate the rule against perpetuities 
or the suspension of the power of aliena- 
tion? (CCH Business anp Estate INnsur- 
ANCE Reporter, § 1234; Clark, work cited, 
Section 6, page 23.) 
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In closing, I would like to offer a few 
suggestions which may be of practical value: 


(1) A draft of the pension plan should 
be ‘presented to the proposed insurer in 
advance of its formal adoption. When this 
is done, the insurer may be able to offer 
some very helpful suggestions based on its 
broad experience in this field and thus make 
the plan more workable. It will also avoid 
the embarrassment which arises when it 
becomes necessary to go back to the board 
and possibly to the union for consent to 
modify a plan where some portions of the 
plan, as originally drawn, are found to be 
uninsurable under the insurer’s rules and 
practices. 


(2) Reasonable flexibility in the contract 
is essential. This is particularly so where 
the contract is integrated with the Social 
Security Law. In this connection, it is de- 
sirable that the plan reserve to the employer 
the right to amend, terminate, or substitute 
a new plan, and that the group annuity 
contract contain a provision permitting the 
employer and the insurance company to 
make such modifications as they deem mu- 
tually desirable. 

(3) It is essential that the booklets and 
announcements, which are distributed by 
the employer to his employees, do not go 
beyond the terms of the group annuity con- 
tract. If they are broader than the contract, 
the conflict may give rise to a claim of 
independent liability against the employer. 
As a precaution, let the insurance company 


review all such booklets and announcements 
prior to their distribution. 


(4) Where a pension plan will be one of 
the subjects for collective bargaining, secure 
the best actuarial figures available on your 
own situation before you start negotiating. 
You may also wish to consider the advisa- 
bility of having a representative of the 
insurance company on call as a consultant 
during the negotiations. 

(5) The pension plan should be a separate 
document, independent of the collective bar- 
gaining agreement. Such separation will 
tend to avoid confusion and misunderstand- 
ing later on. Then too, psychologically it is 
well to keep pensions which are established 
as long-term undertakings and other col- 
lective bargaining provisions which are or- 
dinarily subject to change every year or 
sO, separate and apart from each other. 

(6) It is of utmost importance that the 
provisions of a negotiated pension plan be 
expressed in clear, unambiguous language. 
Clarity is desirable in any instrument but 
it is especially important in pension agree- 
ments which may continue in substantially 
the same form for a period of many years. 

One final thought—if at the outset you 
decide upon an uninsured, self-administered 
plan, consider the advisability nevertheless 
of including in the pension plan and trust a 
provision giving the trustees the power to 
invest in and pay the retirement income 
through the medium of annuities purchased 
from an insurance company. [The End] 








WHERE THERE’S FIRE, 


Smokeless smokestacks are generally a 
sign of poor ‘times. But in McKeesport, 
Pennsylvania, business is booming and new 
improvements are in evidence on every hand 
—including the five new smokeless stacks 
at the National Works of United States 
Steel’s National Tube Company. 


A major step toward smoke control is 
the installation of two modern gas washers 
and a companion setup of electrostatic pre- 
cipitators for cleaning gas from the blast 
furnaces, for use in the mill’s new high- 
pressure boiler plant. 

A second antismoke developement at the 
plant, one of the nation’s largest producers 
of steel pipe, is the installation of dust col- 
lectors that virtually eliminate the fly ash 
coming from the boiler stacks when coal is 
used for fuel instead of the blast furnace 
gas. The coal is pulverized to a powder 


THERE'S NO SMOKE 


and the small amount of remaining fly ash 
is trapped in a system of filters located be- 
tween the boiler furnaces and the stacks. 


The dust recovered from the furnace gas 
is collected as sludge in a ninety-foot circular 
thickening tank. The minute iron-bearing 
particles are then “caked” and reused in the 
blast furnaces. In this operation, the plant 
is expected to recover some 100 tons of iron 
ore every twenty-four hours. 

The seven-story-high new boiler plant, 
which will supply steam for all operations 
at the United States Steel pipe mill, is an- 
other major project in the corporation’s 
multimillion-dollar building program in mines 
and plants extending from coast to coast 
The five new boilers are replacing fifty- 
seven old low-pressure boilers, all in service 
more than forty years. 
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IVERSE OPINIONS are being ex- 

pressed at the present time concerning 
the use of prior labor arbitration awards as 
precedents in the arbitration of labor-manage- 
ment controversies. The writer proposes to 
develop some of these views and to consider 
the degrees of precedential force actually 
exerted by arbitration awards. In order to 
get a more accurate and realistic picture of 
the use of awards, some preliminary consid- 
eration will be given to the force of legal 
decisions under the doctrine of stare decisis. 
A comparison of arbitration awards and 
legal decisions, it is believed, will lead to help- 
ful conclusions in regard to the precise effect 
of arbitration awards as precedent. It is 
believed also that the views expressed by 
individual arbitrators will be especially 
enlightening. 

The reporting of labor arbitration awards 
is said to represent a necessary means of 
making available one of the most hopeful 
factors in lessening the economic and social 
cost of industrial disputes.’ It is also said 
that arbitrators are producing a tremendous 
mass of hard, practical experience in the 
field of labor relations, and that the welfare 


of the country demands that their expres- 
sions of experience be made available to 
labor and management.’ It is obvious, how- 
ever, that the most logical reason for report- 
ing awards is availability for some type of 
precedential use in other cases.* One arbi- 
trator has spoken of reported awards as 
being “live tools, to be used in shaping and 
applying the collective bargaining agree- 
ment.”* Another has said that they are 
entitled to consideration “since they do rep- 
resent the best thought of skilled practitioners 
in the field of arbitration.”* These state- 
ments are consistent with the undoubted wis- 
dom of seeking to profit by past experience. 

A highly practical need for the reasoned 
opinions of prior awards was made clear in 
the report of an emergency board created 
under the Railway Labor Act.* One conclu- 
sion of the board was that the principal cause 
of the large number of undisposed claims be- 
fore the First Division of the National Rail- 
road Adjustment Board was that the First 
Division did not write reasoned opinions nor 
encourage such opinions by referees as- 
signed to it. The result of such practice 
was the accumulation of a vast number of 





1 Statement of John W. Taylor in Levenstein, 
“Reporting of Labor Arbitration: Pro and 
Con,"’ 1 Arbitration Journal (N. S.) 420 (1946). 

? Statement of Theodore Kheel in Levenstein, 
article cited, footnote 1, at p. 424. 

* The publication of arbitration awards also 
is one of the most effective ways to insure 
accountability of arbitrators. No doubt an 
arbitrator will take greater care to make his 
award clear and his reasoning logical of he 
knows that the award will be subject to public 
inspection. The old Holmesian adage that the 
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best test of truth is in the open market would 
appear to be applicable here. If the product of 
labor arbitration is worthy, it can survive the 
test of open-market inspection. 

* Justin, ‘Arbitration: Precedent Value of 
Reported Awards,”’ 21 Labor Relations Refer- 
ence Manual 8 (1947). 

5 Nathan Manufacturing Company, 
Arb. Rep. 3, 5 (1947). 

* Report to the President by the Emergency 
Board (No. 47, July 30, 1947). The board was 
created July 18, 1947. 


7 Lab. 
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awards of no precedential value and of no 
assistance in the application of rules pur- 
ported to be interpreted by the awards.’ The 
emergency board was of the opinion that 
reasoned opinions would be of inestimable 
value to the officials of both employer and 
employee charged with the responsibility of 
administering the working agreement and 
passing upon claims similar to those under 
consideration by the emergency board.* 


A strong case in favor of recognition of 
prior awards was set forth by Arbitrator 
Herbert Blumer in Jnland Steel Company.’ 
He was asked by the union to rule on the 
question of whether an arbitrator’s decision 
must be accepted by the parties as binding 
for all similar cases. Since only one party 
had asked for the ruling, it was necessary 
for him to confine himself only to a state- 
ment of opinion: 


“In the judgment of this Arbitrator, aside 
from certain conditions which will be shortly 
specified [the conditions specified by him 
are stated at a later point in this article], it 
is only fair and reasonable to expect an arbi- 
trator’s decision to apply to subsequent cases 
of the same nature. Otherwise, a distinct 
injustice would be done. There would be 
an unwarranted financial expenditure in hav- 
ing to carry each case to arbitration—an ex- 
penditure that would bear heavily on the 
party least able to stand it. Further, the 
refusal to apply the arbitrator’s decision to 
similar cases leaves unsolved and unsettled 
the general problem covered by the decision. 
The parties have a legitimate right to expect 
the decision to clarify and stabilize their re- 


lations. Consequently, to force a union to 
carry repeatedly to arbitration a type of case 
already decided is unfair and unjustifiable; a 
company that would engage in a such a 
practice would be guilty of bad faith, unrea- 
sonable action, and improper labor relations.” ” 


Although the union was concerned pri- 
marily with the application of an arbitrator’s 
decision to future cases between the same 
parties, the tone and manner of the opinion 
given were such as to indicate that it would 
apply, to some extent at least, elsewhere. 


Prior awards can be of value to parties 
engaged in the negotiation of collective bar- 
gaining agreements. Knowledge of how 
specific clauses have been interpreted by 
arbitrators will help negotiators avoid pit- 
falls in the use of agreement language. That 
awards have such value has been recognized 
and is one of the important reasons for the 
writing of fully reasoned opinions.” 


The opponents of precedential use of awards 
usually voice the same type of criticism some- 
times directed toward the doctrine of prece- 
dent in law, i.e., the binding force of prior 
decisions ties the present to the past in such 
a degree as to stultify progress, and the ob- 
servance of precedent becomes an end in 
itself with the result that justice sometimes 
is forced to give way to the symmetrical 
majesty of prior decisions. These antagon- 
ists assert that the arbitrator searches for a 
rule of reason which will render justice and at 
the same time permit the parties to continue 
“living together”; they say that the desirable 
rule is determined in part by the character 
of the disputants—by their economic posi- 





7 Report cited at footnote 6, p. 4. 

® Report cited at footnote 6. The board also 
encouraged the use of arbitration in this report 
(p. 5): 

“It is the opinion of the Board that this en- 
tire controversy would be disposed of in far 
more desirable finality had these agreements 
distinctly provided for the submission of such 
of the grievance cases as could not be disposed 
of by direct negotiation to a final arbiter or 
forum therein designated, with the decision to 
be final and accepted by both parties.’’ 

It is interesting to note that, in contrast to 
the practice of Division I, Division II, III and 
IV do prepare fully reasoned opinions. Some- 
times arguments before a referee sitting with 
one of these divisions will consist almost en- 
tirely of debates about the meaning and ap- 
plicability of particular precedents. These 
precedents and their approximate order of im- 
portance are said to be: (1) a previous award 
by the same division before which the case is 
pending; (2) in the case of a rule originally 
promulgated by the director general during 
World War I, his own published interpretation 
of that rule; (3) a previous award by another 
division of the board; (4) a previous award in 
some similar controversy between the parties, 
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handed down by some one of the system of 
regional boards which were set up in the 1920's: 
(5) decisions of the United States Railroad 
Labor Board; (6) decisions of system or regional 
boards in controversies not between the parties 
but involving the same, or almost the same, 
rule as the one in controversy. 

See Garrison, ‘‘The National Railroad Adjust- 
ment Board: A Unique Administrative Agency,’’ 
46 Yale Law Journal 567, 581, 582 (1937): 
“.  . ,. in the Third Division each referee is 
required to make specific findings of fact and 
to write a full explanation of the basis of the 
award.’ He is expected to discuss the rival 
contentions of the parties and the precedents 
cited to him by both sides; the findings, 
except for the jurisdictional recitals, read and 
look exactly like a judicial opinion’’ (p. 586). 

For further discussion of the use of precedents 
by the board, see Miller, ‘‘The Railroad Adjust- 
ment Board,’’ 3 Arbitration Journal (N. S.) 181 
(1948). 

*1 Am. Lab. Arb. Awards { 67,121 (1944). 

#1 Am. Lab. Arb. Awards, at p. 67,248. 

1 See statement of Arbitrator Maurice H. 
Merrill, Deep Rock Oil Corporation, 11 Lab. 
Arb. Rep. 25, 26 (1946). 
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tion, their strength or weakness, their im- 
portance to the community, the history of 
their past relationships, and their objectives 
in taking their present stand.” These factors 
require each case to be decided on its own 
and explain why two arbitrators dealing 
with different parties, but similar facts, will 
arrive at seemingly opposing decisions.” 
Another argument voiced by the opponents is 
that arbitration proceedings are private busi- 
ness matters, involving the presentation of con- 
fidential data which should be kept secret 
from competitors. It is said also that one 
of the great advantages of arbitration, namely, 
its high degree of informality, would be lost 
should the arbitration tribunal be bound by 
precedent and legalism. One of the strongest 
and most bitter statements against giving 
precedential force to awards was by Leo 
Cherne: 


“The effects of publishing domestic arbi- 
tration awards are inevitable and inevitably 
undesirable. The fact of publication itself 
creates the atmosphere of precedent. The 
arbitrators in each subsequent dispute are 
submitted to the continuous and frequently 
unconscious pressure to conform. A bad 
award—and there are such in both the court- 
room and the arbitration tribunal—will have 


the effect of stimulating other.bad ones; a ° 


good one, by the weight of precedent, may 
be applied where the subtleties of fact should 
urge a different award.” “ 


Despite the opposition of such critics, it 
is now recognized widely that prior awards 
do have great value. Most employers and 
unions acknowledge that arbitration awards 
are a rapidly expanding body of labor- 
management rules;“ they appreciate the 
great utility of using this tested experience, 
and although collective agreements some- 
times expressly provide that no decision is 
to establish a precedent for other cases, actual 
practice under such agreements has disclosed 


the parties themselves applying decisions to 
other disputes involving the same point.” 


Accepting, then, that prior awards are of 
some precedential value, and realizing that 
they do have and will continue to have some 
force as precedent, the inquiry turns to the 
quantum of force given them and to the 
probable course of future development. In 
seeking an answer to this query it is helpful 
to consider the force given legal decisions 
under the doctrine of precedent. 


Precedential Force 
of Legal Decisions 


Confusion results when one has in mind 
the inflexible English rule of stare decisis be- 
cause even in England the force actually given 
to prior decisions is neither absolute nor 
inflexible. Therefore, for the purpose of 
this discussion, the writer speaks of the doc- 
trine of precedent as meaning the force which 
is given to prior decisions. 

A basic difference between the Anglo- 
American system of law and the civil-law 
system is the official nonacceptance of the 
precedent doctrine by the civil-law system.” 
But Professors Shartel and Wolff have 
pointed out that the difference between the 
common-law and civil-law systems on this 
point is more apparent than real in that our 
own courts do not follow precedents as slav- 
ishly as many of their utterances would sug- 
gest, and in that the civil-law courts do not 
ignore precedents to the extent that their 
general theories might indicate.” Further, 
they have pointed out that in all of the civil- 
law countries the binding force of precedents 
is recognized definitely in practice in one 
situation, termed a settled course of decision. 
Thus, although a single prior decision is not 
regarded as binding, a settled course of de- 
cision on a point is regarded as controlling.” 





% See Levenstein, article cited, footnote 1, 


pp. 425-428. 
148 Same as footnote 12. 
“Cherne, ‘‘Should Arbitration Awards Be 


Published?”’ 1 Arbitration Journal (N. S.) 75 
(1946). For other arguments against the use 
of awards as precedent see McPherson, ‘‘Should 
Labor Arbitrators Play Follow-the-Leader?"’ 
4 Arbitration Journal (N. S.) 163 (1949). 

% Title II of the Taft-Hartley Act (61 Stat. 
136 (1947), 29 USC Sections 141ff. (1950 Supp.)) 
gives explicit recognition to the value of ‘‘vol- 
untary arbitration to aid and encourage em- 
ployers and representatives of their employees 
to reach and maintain agreements.’’ Section 
203 of the act declares that final adjustment by 
a method agreed upon by the parties is the 
most desirable way to settle disputes arising 
out of the application or interpretation of an 
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existing collective bargaining agreement. Sec- 
tion 211 directs the Bureau of Labor Statistics 
of the Department of Labor to maintain copies 
of all available coilective bargaining contracts 
and ‘‘other available agreements and actions 
thereunder settling or adjusting labor disputes.’ 
One writer has predicted that arbitrators’ 
awards and decisions will very likely make up 
the bulk of the ‘‘actions’’ there referred to. 
See Justin, article cited, footnote 4. 

% Rosenblatt, ‘““The Impartial Machinery of 
the Coat and Suit Industry,’’ 3 Arbitration Jour- 
nal 224, 226 (1939). 

% Shartel and Wolff, ‘“‘Civil Justice in Ger- 


many,”” 42 Michigan Law Review 863, 866 
(1944). 

4% Shartel and Wolff, article cited, footnote 17, 
Pp. 867. 


” Same as footnote 18. 
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As will appear presently, the precedential 
operation of labor arbitration awards seems 
to be something of a hybrid of the civil-law 
and common-law systems. 


But what is the operation of the doctrine 
of precedent under the common-law system? 
As was indicated above, it has not the in- 
exorable action with which many persons 
carelessly endow it. Salmond, in his Juris- 
prudence, considered the English doctrine 
of precedent.” He divided decisions into 
two classes, authoritative and persuasive. 
These were said to differ in the kind of 
influence exercised by each upon the future 
course of the administration of justice. The 
authoritative precedent was defined as one 
which judges must follow whether or not 
they approve of it; the persuasive precedent, 
one which judges are under no obligation 
to follow, but which is to be taken into con- 
sideration and given such weight as its in- 
trinsic merit seems to demand. Salmond 
specified as authoritative the decisions of 
the superior courts of justice in England.” 
A great body of decisions were designated 
as persuasive, including (1) foreign judg- 
ments, and more especially those of Ameri- 
can courts; (2) decisions of superior courts 
in other portions of the British Empire; 
(3) the judgments of the Privy Council when 
sitting as the final court of appeal from the 
colonies; and (4) judicial dicta. Thus we 
see that even in England, where the most 
extreme adherence to the doctrine of prece- 
dent is found, a large body of decisions has 
persuasive force only. 



























In America, the doctrine is even more 
flexible than in England. That the degree 
of control to be allowed a prior decision 
varies with the particular case has been 
emphasized by Robert von Moschzisker, 
who, after referring to the tenet that stare 
decisis is based on the premise that certainty 
in law is preferable to reason and correct 
legal principles, made the following statement : 


“If the rule demanded absolutely rigid 
adherence to precedents (as in the English 
House of Lords), then there might be good 
ground for the persistence among the unin- 
formed of the erroneous idea just referred 
to, but the proper American conception com- 
prehends stare decisis as a flexible doctrine, 
under which the degree of control to be 
allowed a prior judicial determination de- 
pends largely on the nature of the question 
at issue, the circumstances attending its de- 
cision, and, perhaps, somewhat on the atti- 
tude of individual participating judges.” ™ 
Moschzisker also spoke of the situation in 
which the precedent should be departed from: 


“Therefore, except in the classes of cases 
which demand strict adherence to precedent, 
when a court is faced with an ancient de- 
cision, rendered under conditions of society 
radically different from those of today, and 
when it is sought to have this ancient de- 
cision control present-day conditions, even 
though the attending facts in the two con- 
troversies be alike, still there is nothing in 
the doctrine of stare decisis to prevent a de- 
parture from the earlier decision and (in the 
absence of a legislative enactment covering 
the matter) the restatement of the govern- 
ing rule there laid down, or acted on, to 
meet the change in the life of the people to 
serve whose best interests it was originally 
invoked.” * 


Professor Shartel recently has stated that 
precedents are not self-effectuating; rather, 
that they control only to the extent that 
they are accepted as binding by judges in 
later cases, and that varying force is attached 
to different kinds of precedents.* 


An effective summary of the American doc- 
trine of stare decisis is contained in Chamber- 
lain’s classic statement: 


“A deliberate or solemn decision of a court 
or judge, made after argument on a question 
of law fairly arising in a case, and necessary 



















» Salmond, Jurisprudence (10th Ed., Williams, 
1947), Section 58. 

21Salmond also divided authoritative preced- 
ents into two kinds, absolute and conditional. 
Absolute decisions must be followed without 
question, however unreasonable or erroneous 
they may be considered to be. On the other 
hand, courts possess a certain limited power to 
disregard decisions having merely conditional 
authority. See Salmond, work cited, footnote 
20, Section 59. 

22 Moschzisker, “Stare Decisis in Courts of 
Last Resort,’’ 37 Harvard Law Review 409, 414 
(1924). 

23 Moschzisker, article cited, 
418. 


footnote 22, p. 
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* Shartel, Our Legal System and How It Oper- 


‘ates (The Overbeck Company, Ann Arbor, Michi- 


gan, 1947), Chap. 7. Professor Shartel indicated 
the several respects in which the variation in 
weight of precedents is apparent: (1) \As re- 
gards the place and court in which the precedent 
is cited (a decision of the supreme court of 
state X has a different weight when cited in 
state X than when cited in state Y); (2) as 
regards the character of the judicial statement 
(a unanimous opinion will have more weight 
than a divided opinion); (3) as regards the 
scope of acceptance of the view (one supported 
by general authority will be more forceful); 
(4) as regards age and confirmation in later 
eases: (5) as regards the subject matter in- 
volved in the previous decision. 
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to its determination, is an authority, or bind- 
ing precedent, in the same court or in other 
courts of equal or lower rank, in subsequent 
cases, where ‘the very point’ is again in con- 
troversy; but the degree of authority be- 
longing to such a precedent depends, of 
necessity, on its agreement with the spirit 
of the times or the judgment of subsequent 
tribunals upon its correctness as a statement 
of the existing or actual law, and the com- 
plusion or exigency of the doctrine is, in the 
last analysis, moral and intellectual, rather 
than arbitrary or inflexible.” * 


The essence of the above discussion of the 
doctrine of precedent at common law sup- 
ports the foregoing definition of precedent 
as meaning the force which is given to prior 
decisions. Confusion naturally results when 
one seeks to limit the doctrine to one of 
inflexibility, since, in fact, the weight given 
to any prior decision is entirely a question 
of degree. This characteristic is true also 
of the precedential force of arbitration awards. 
The authoritative or persuasive force of prior 
awards is one of varying degree, depending 
upon a variety of factors as well as upon 
the facts and circumstances of the par- 
ticular case. 


Authoritative Prior Awards 


The most definitely pronounced situation in 
which prior awards have authoritative force 
is that of arbitration by permanent umpires 
or chairmen. For instance, in the full-fash- 
ioned hosiery industry prior awards have 
become a part of the “common law” of the 
industry. “The Impartial Chairman will 
hesitate, therefore, to write any decision 
contrary to the precedents already estab- 
lished.” In that industry the principles 
enunciated in the decisions, not the personage 
of the impartial chairman, are all-important; 
the mere fact that the person of the impartial 
chairman changes from time to time does 
not lead to the voiding of past decisions.” 

In Tennessee Coal, Iron & Railroad Com- 
pany,” the right of the union to file the griev- 
ance there involved was challenged on the 
ground that it constituted an attempt to re- 
open an issue already decided. The chal- 
lenge was presented in such a way as to invite 


the permanent board of arbitration to render 
an opinion as to the binding effect of de- 
cisions made at grievance meetings or arbi- 
tration hearings. After defining “grievance” 
as referring to a particular complaint, and 
“issue” as referring to the general contractual 
question that is raised, the arbitrators made 
the following statement of position: 


“(1) A grievance which has been settled 
in grievance meetings or in arbitration or 
which has not been appropriately appealed 
if the proposed settlement has not been ac- 
cepted, remains settled. This grievance can- 
not be reinstituted. (2) An issue that is 
settled by the parties in grievance meetings 
remains settled. Such a settlement, if ac- 
cepted by both parties, is equivalent to a 
separate, local agreement. (3) Either party 
may bring an issue to this Board (by the 
appropriate procedure) even though the party 
has not appealed the decision on a grievance 
incorporating the issue. While the given 
grievance may not be reinstated, another 
grievance may be processed to this Board 
in order that the party may secure a final 
ruling on the issue. (4) A grievance even 
though generally similar to a grievance which 
has been settled may be processed if it raises 
an issue which is any way different from an 
issue that has been settled. (5) An issue 
which has been ruled on by an umpire prior 
to the constitution of this Board remains 
settled unless the ruling is in conflict with 
the ruling of other umpires entrusted with 
the same issue. In such a situation, either 
party is entitled to a ruling from this Board 
(by following the procedure prescribed in 
the Agreement) which will dissipate the con- 
flicting arbitration decisions. Further, if the 
ruling by the umpire is not clear, either party 
is privileged to process a grievance to this 
Board so as to secure a clear ruling on the 
issue. Also, if the ruling of the umpire on 
an issue appears not to be in line with the 
rulings of this Board, a grievance dealing 
with that issue may be processed to this 
Board. Rulings by this Board on issues have 
precedence over the rulings made by other 
umpires. Issues ruled on by this Board shall 
remain settled and no grievance clearly con- 
fined to such issues may be processed to 
this Board.” * 





** Chamberlain, The Doctrine of Stare Decisis 
(1885), p. 19. Also see Catlett, ‘“The Develop- 
ment of the Doctrine of Stare Decisis and the 
Extent to Which It Should Be Applied,’’ 21 
Washington Law Review 159 (1946). 

%* Kennedy, Effective Labor Arbitration (1948), 
p. 63. “In fact each decision becomes a part 
of the National Labor Agreement which pro- 
vides ‘all decisions and rulings of the Impartial 
Chairman not in conflict with the terms 
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of this Agreement are hereby adopted and shall 
be binding upon the parties hereto’ ’’ (p. 62). 

7 Full Fashioned Hosiery Industry, 2 Am. Lab. 
Arb. Awards { 67,542 (1946). 

6 Lab. Arb. Rep. 426 (1945). 

76 Lab. Arb. Rep., at p. 429. It was decided 
that the issue presently involved had been ruled 
on previously, so the grievance was denied. 
Also see American Steel and Wire Company, 
11 Lab. Arb. Rep. 945 (1948). 


1187 














This statement might well be considered 
a proposal for a uniform procedure for perma- 
nent umpires or arbitrators. As a matter of 
fact, there is a tendency for permanent um- 
pires to publish their awards for the guidance 
of both unions and management, and to de- 
cline to accept cases which do not present 
issues or involve situations different from 
those previously considered.” 


But prior awards also may have authorita- 
tive force where temporary arbitrators are 
used." An award interpreting a collective 
agreement usually becomes a binding part 
of the agreement and will be applied by 
arbitrators thereafter.” This has been em- 
phasized by Arbitrator Whitely P. McCoy, 
who has said that where a “prior decision 
involves the interpretation of the identical 
contract provision, between the same com- 
pany and union, every principle of common 
sense, policy, and labor relations demands 
that it stand until the parties annul it by a 
newly worded contract provision.”™ Arbi- 
trator Russell A. Smith has urged that a 
proper regard for the arbitration process 
and for stability in collective bargaining re- 
lations requires acceptance by an arbitrator, 
even though not technically bound, of any 
interpretation of the parties’ contractual re- 
lations rendered by a previous arbitrator, if 
in point and if based on the same agreement.” 
A qualification upon the binding force of 
authoritative awards, however, is that such 
force ceases to exist when the agreement 
expires.” 


While Arbitrator Blumer has declared that 
“it is only fair and reasonable to expect an 
arbitrator’s decision to apply to subsequent 
cases of the same nature”™ and that “the 


refusal to apply the arbitrator’s decision to 
similar cases leaves unsolved and unsettled 
the general problem covered by the deci- 
sion,” ™ still, he would justify the refusal to 
apply an award to cases of the same nature 
where it is shown that any of the following 
elements is present: (1) the previous deci- 
sion of the arbitrator clearly was an instance 
of bad judgment; (2) the arbitration deci- 
sion was made without the benefit of some 
important and relevant facts or considera- 
tions; or (3) new conditions have arisen ques- 
tioning the reasonableness of the continued 
application of the decision. Arbitrator 
Clark Kerr would add obvious and sub- 
stantial errors of fact or law, and the lack 
of fair and full hearing as justification for 
refusal to apply the prior award.” However, 
the party alleging any of these grounds has 

the burden of proof.* | 
Frequently when prior awards are cited 
as being authoritative, the arbitrator will 
avoid such effect by distinguishing them." 
Often the distinction will be clear, but there 
are cases where the drawing of a distinction 
can prove to be troublesome. An award of 
interest in this connection is Brown & Sharpe 
Manufacturing Company,” where the com- 
pany cited an award rendered two years 
earlier in a case involving the same company 
but a different union. The arbitrator said 
that the similarity of the two cases made 
the prior award germane; moreover, the 
question itself was not one of peculiar rele- 
vancy to a particular bargaining unit. But 
he then stated that while the prior deci- 
sion carried weight in appraising the merits 
of the present case, its mere existence did 
not foreclose the arbitrator from reaching 
(Continued on page 1216) 





* The opinions of the impartial umpires of 
the Ford Motor Company and of General Motors 
Corporation, for example, are published in 
bound volumes for the use of employees and 
management. 

% Only a minority of collective agreements 
provide for permanent umpires, the use of ad hoc 
arbitrators being much more common. See 
Simkin and Kennedy, Arbitration of Grievances 
(United States Department of Labor, Division 
of Labor Standards, Bulletin No. 82, 1946), p. 5. 

For example, Warren City Manufacturing 
Company, 7 Lab. Arb. Rep. 202, 213 (1947); 
Republic Steel Corporation, 6 Lab. Arb. Rep. 
85, 87 (1947); Pan American Refining Corpora- 
tion (Texas City, Texas), 2 Am. Lab. Arb. 
Awards { 67,937 (1948); C. Stoler and Company 
(New York City), 1 Am. Lab. Arb. Awards 
{ 67,331 (1946). 

33 Pan American Refining Corporation, cited 
at footnote 32, p. 69,464. For an opposing view, 
see General Electric Company, 9 Lab. Arb. 
Rep. 757, 763 (1948). 

%O ¢& S Bearing Company, 12 Lab. Arb. 
Rep. 132, 135 (1949). In that case, however, 
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the prior award in question was based on the 
interpretation of a temporary special agreement 
rather than on that of the agreement being 
considered by Arbitrator Smith; accordingly, 
the prior award was not followed. 

% An award may cease to be binding even 
before the contract expires if the parties follow 
a practice inconsistent with the award. Water- 
front Employers Association of the Pacific Coast, 
2 Am. Lab. Arb. Awards { 67,949 (1948). 

% Inland Steel Company, cited at footnote 9, 
Dp. 67,248. 

* Same as footnote 36. 

%8 Same as footnote 36. 

® Waterfront Employers Association of the 
Pacific Coast, 7 Lab. Arb. Rep. 757, 758 (1947). 

“7 Lab. Arb. Rep., at p. 757. 

“ For example, United States Industrial Chem- 
icals, Inc., 6 Lab. Arb. Rep. 124, 126 (1946): 
Gulf Oil Corporation, 3 Lab. Arb. Rep. 798, 
800, 801 (1946); Standard Oil Company, 1 Am. 
Lab. Arb. Awards { 67,182 (1946). 

“7 Lab. Arb. Rep. 134 (1947). 
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Homes, Buildings 
and Homes Away from Home 


Housing and the construction industry 
are laboring under new burdens. Defense 
restrictions and credit curbs are preventing 
much building that should ordinarily have 
been done. But building did go on. Dur- 
ing October, 103,000 new permanent nonfarm 
dwelling units were started. Although this 
was a drop from September, it was still 
almost equal to the 104,300-unit volume for 
October last year, when housing was at its 
1949 peak. The Bureau of Labor Statistics 
would not blame the new credit restrictions, 
but October, 1950, was the first month of 
the year in which housing volume was be- 
low the corresponding month last year. 

The total value of all new construction 
put in place in October was down four per 
cent from September, and the decline in pri- 
vate home building was the principal cause 
for the drop. Highway construction also 
declined, but most types of nonresidential 
building, both private and public, increased 
over the September mark. Expansion of 
industrial and commercial building was par- 
ticularly marked, reflecting the high rate at 
which contracts have been awarded in re- 
cent months. 


Before the downturn in private home 
building in October, a new record had 
already been established this year for the 
number of new dwellings placed under con- 
struction. A total of more than 1,100,000 
new nonfarm dwellings was started during 
the first nine months of 1950, compared with 
1,025,000 in all of 1949 and the previous an- 
nual peak of 937,000 in 1925. 


Estimates of the value of new construc- 
tion put in place during October represent, 
for the most part, work started during earlier 
months, and therefore reflect only partly the 
effects of recent federal actions in the con- 
struction field. 


In mid-November, the National Produc- 
tion Authority clarified and extended restric- 
tions on the home away from home. 
Constructions for amusement, recreational or 
entertainment purposes came under these 
additional stipulations: 


The Economy 





The construction ban applies to structures 
as well as to buildings. A structure is any 
project not classed as a building, such as a 
stadium, golf course, race track or swim- 
ming pool, Reconstruction of any building 
or structure destroyed or damaged by fire 
or any such disaster will be permitted if the 
disaster occurred on or after July 29, 1950. 
If the disaster occurred before that date, 
permission must be obtained from NPA, A 
building or structure lost by eminent domain 
or condemnation proceedings may be re- 
placed or a substitute constructed only if 
authorized by NPA. When a building or 
structure is to be constructed for a number 
of different uses and tenants, that part of 
the cost apportionable to one of the pro- 
hibited purposes shall not exceed $5,000 for 
any consecutive twelve-month period. The 
prohibited-use list was extended to include 
consumption of alcoholic liquors, yacht 
basins for pleasure craft, tennis courts and 
game courts. The definition of amusement 
devices was expanded to include merry-go- 
rounds, fixed or removable, and similar de- 
vices, and the definition of exhibition 
buildings was clarified to prohibit only 
buildings or structures used for recreational, 
amusement or entertainment display purposes. 


Earlier, in October, Administrator William 
H. Harrison of NPA met with represen- 
tatives of the construction industry to dis- 
cuss ways and means to save on the use of 
critical materials. Mr. Harrison said new 
limitations would be necessary in the near 
future, and the extra ban on amusement 
buildings was a fulfillment of that prognosis. 
He said that until our capacity to produce 
can be expanded substantially, the military 
and stockpiling needs must necessarily come 
out of supplies which normally would go 
into civilian channels. 


Industry representatives proposed that in- 
stead of limitations on construction, the 
industry itself undertake conservation of 
critical materials and that nondefense con- 
struction by federal, state and local govern- 
ments be sharply curtailed. They stated 
their belief that anticipated reductions in 
home building due to credit restrictions 
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would directly save materials, and indirectly 
save by reducing sales of appliances usually 
associated with home ownership. 


Later, at the end of October, Mr. Harrison 
declared that NPA had no intention of adopt- 
ing a policy of halting construction which 
may then have been underway. But if in- 
creasing shortages indicate the need, NPA 
may further limit the commencement of 
construction of additional types of projects 
which do not support the defense effort or 
increase the nation’s productive capacity. 
He said it would continue to be the policy 
of NPA not to interfere with production 
and construction unless such action is clearly 
indicated by immediate defense needs. 


As might be expected, the current building 
situation had another accompanying charac- 
teristic. According to a survey of seven 
major building crafts in eighty-five cities, 
union wage scales of workers in the con- 
struction trades rose 1.6 per cent between 
July 3 and October 2, 1950, compared to a 
rise of 2.5 per cent in the preceding quarter. 


Higher pay scales were negotiated for 
nearly thirty per cent of the 543,000 workers 
included in the study, and three of every 
four cities surveyed reported an increase for 
at least one craft. Most of the increases 
were for 12% or fifteen cents an hour, but 
one of évery eight amounted to twenty-five 
cents an hour. Electricians and plumbers 
showed the greatest gains, with increases for 
all workers in those trades averaging 5.4 and 
5.8 cents, respectively. 


During the first nine months of 1950, union 
wage scales of building trades workers ad- 
vanced five per cent, compared with an in- 
crease of three per cent in the same period 
of 1949, and of eight per cent in 1948. Since 
June, 1939, union hourly scales have ad- 
vanced about eighty-one per cent. The Bu- 
reau of Labor Statistics estimated the 
average hourly scale of all union workers 
in the construction industry to be $2.32 
on October 2. 


Foresee Strong Demand 
for Farm Products in 1951 


A strong demand for most farm products 
is the prospect for 1951, and prices and in- 
come received by farmers are likely to be 
much higher than in the first half of 1950, 
as are prices and incomes in the nation gen- 
erally. The Bureau of Agricultural Eco- 
nomics of the Department of Agriculture 
reports this outlook in its recent ,an- 
nual statement. 
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But higher costs of production and of 
living, higher taxes and increasing difficul- 
ties in obtaining supplies and hired farm 
labor are also in prospect. Farm operators’ 
realized net income may rise fifteen per cent 
or more from 1950, but it is not likely to 
regain the levels of either 1947 or 1948. 
However, nonagricultural income is ex- 
pected to rise above the record high estab- 
lished in 1950. The generally strong demand 
outlook for 1951 stems from the pros- 
pect that the domestic economy will continue 
to operate at a high rate through that year 
and probably well into 1952. 


Foreign demand for many American prod- 
ucts next year, with the probable exception 
of food, is also likely to be stronger than in 
1950. United States imports are at a post- 
war high and are expected to increase as 
domestic economic activity expands and 
stockpiling of strategic imported materials 
is stepped up. Moreover, these increased 
imports will generally be purchased at higher 
prices than in 1950. The dollars received 
by foreign countries from increased trade 
with the United States will allow for some 
increase in their purchases from America 





THE RETURN OF ROSIE 





Acme 


ABOVE — William L. Batt, of SKF 
Industries in Philadelphia, looks on as 
Georgette Walsh shows that she has lost 
none of her skill in turning out ball bearing 
rings. Thousands of World War II women 
workers have been called back to work in 
the present serious manpower shortage 
brought on by the international situation. 
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despite a sharp reduction in appropriations 
for foreign economic aid in the fiscal year 
ending June 30, 1952. Special appropria- 
tions for foreign military aid will finance 
the movement of goods for military pur- 
poses. Foreign demand for some United 
States commodities may not be satisfied be- 
cause of expert controls to conserve rela- 
tively short supplies in this country. 


Taxes Better Than Controls 


“Steps taken to combat inflation are not 
painless for consumers. Taxes are not pain- 
less. Neither are the restrictions on pur- 
chases involved in the regulation of credit. 
But taxes and credit measures are much 
more equitable than inflation itself. They 
are also much more compatible with our 
free enterprise economy than are price and 
wage controls and rationing. They leave a 
maximum amount of freedom for market 
processes to operate.” (From a speech on 
inflation by M. S. Szymczak, member of 
the board of governors of the Federal Re- 
serve System, before the Chamber of Com- 
merce of the State of New York.) 


Credit Curbs Called Dangerous 


The credit restrictions on buying autos, 
houses and household appliances came in for 
severe criticism in a recent letter to Chair- 
man W. Stuart Symington of the National 
Security Resqurces Board from Walter 
Reuther, president of the United Auto 
Workers, and other officials of the big CIO 
union. The letter claimed that the Federal 
Reserve Board regulations strike hardest 
at low-income groups, and “attempt to solve 
the material shortage problem by cutting 
down demand to meet supply instead of ex- 
panding supply to meet demand.” 


It was pointed out that restrictions on 
credit purchase of autos and household ap- 
pliances will “create mass unemployment 
before there is enough defense work to ab- 
sorb the unemployed and take materials out 
of civilian production before they are needed 
in defense production.” 


Farm Activity. Boosts 
Employment Figures 

Employment swung upward between Sep- 
tember and October, chiefly because of a 
pickup in farm activity. Estimated at 


61,764,000 in the week ending October 14, 
total civilian employment was half a million 
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above the September level. This estimate 
by the Census Bureau was the highest ever 
reported for an October and one of the 
highest totals on record for any month. The 
all-time high of 62.4 million was reached in 
August of this year, when students and other 
summer workers were in the labor force. 


Unemployment dropped from 2,341,000 in 
September to 1,940,000 in October. As 
usual, most of those who left the unem- 
ployed ranks were persons who found jobs 
in nonagricultural work. With this reduc- 
tion, the jobless total was only about half 
of what it was in October last year, and was 
not far above the postwar low of the 
fall of 1948, 


The factory hiring rate slackened in Sep- 
tember, after the record expansion of Au- 
gust. But the September rate was higher 
than in any month since September, 1947 
(excluding this past August). 


A survey of ninety per cent of the aircraft 
industry showed that the expansion program 
in that segment of the economy is off to a 
strong start. Most of the plants are oper- 
ating on a two-shift basis, and some are 
going around the clock. Employment in- 
creased more than thirteen per cent between 
July and September, and employment office 
spokesmen anticipate a substantial additional 
increase by March of next year. 


Per Man-Hour Mining Output Up, 
Miners’ Benefits Increase 


Output per man-hour in the nation’s min- 
ing industries more than doubled between 
1915 and 1950. New mechanized mining 
operations and the growing trend toward ex- 
tracting coal, iron and nonferrous metals 
from open pits or strip mines have been 
chiefly responsible for the increased man- 
hour production. 

In bituminous coal mining, sixty per cent 
of underground production was cut by ma- 
chine in 1919; seventy-eight per cent in 1929; 
eighty-eight per cent in 1939; and over 
ninety per cent in 1949. Less than one per 
cent of bituminous coal from underground 
mines was loaded mechanically in 1924; by 
1939, thirty-one per cent was loaded mechan- 
ically, and in 1949, sixty-seven per cent. 
Mechanical loading in anthracite mines rose 
from twenty-one per cent of underground pro- 
duction in 1935 to forty-two per cent in 1948. 

Because open-pit mining requires fewer 
man-hours per ton than underground min- 
ing, the increasing amount of production 
from bituminous and anthracite strip mines 
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and from open-pit iron and 
copper mines has helped 
raise total man-hour out- 
put in the United States. 


In 1919, little more than 
one per cent of bituminous 
production came from open 
pits; in 1949, twenty-three 
per cent was strip-mined. 
Open-pit mining of iron ore 
rose from less than sixty 
per cent of the total mined 
in 1939 to seventy-five per 
cent in 1949. From 1939 to 
1948, open-pit production of 
copper ore rose from fifty- 
nine per cent to seventy-six 
per cent of the total. 


In October, the United 
Mine Workers announced 
that its welfare and retire- 
ment fund would be able to 
take care of hospital and 
disability benefits to be paid 
to miners, older widows and 
dependent children of de- 
ceased union miners. The 
new benefits are estimated 





THREE-YEAR LABOR PACT SIGNED 





Acme 


ABOVE—A. J. Glover (left), president of the Railroad 
Switchmen’s Union, and D. P. 

Association of Western Railroads, sign a three-year contract 
between the union and ten railroads. 
settled the switchmen’s strike against five roads, calls for a 
raise in pay and a reduction in hours. 


Loomis, chairman of the 


The contract, which 





to cost about two million 
dollars a month, and will be financed from the 
fund accumulated from industry payments of 
thirty cents for each ton of coal mined under 
UMW contracts. 

The welfare fund was exhausted and pay- 
ments stopped in September of last year. 
Since then, the $100 monthly pension (in ad- 
dition to federal old-age benefits), the $1,000 
death benefits and limited medical and hos- 
pital care for disabled miners have been 
restored. However, dental, mental and 
obstetrical care and free drug prescriptions, 
previously provided, have not been restored 
to the program. The/new benefits are: 

(1) Disabled miners forty-five to sixty 
years old and younger men disabled for at 
least five years: $30 a month with $10 more 
for each dependent child under eighteen or 
incapacitated person living with the miner. 

(2) Miners’ widows more than fifty years 
old: $30 a month with an additional $10 for 
each dependent; widows under fifty who 
have dependent children receive $30 plus 
$10 for each child. 

(3) Adult dependents of living miners: 
hospital service, limited to sixty days a year. 

The coal mining industry, long a scene of 
labor-management storms, was settling into 
a calm, with production up and benefits 
widened. 
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Who Goes Back Into Uniform? 


Secretary of Defense George C. Marshall 
has directed the services (1) to establish an 
orderly and effective procedure for further 
mobilization of our military reserves and 
(2) to screen carefully the reserve lists to 
eliminate those not available for extended 
active duty. Each service issued a statement 
for guidance of local commanding officers. 


Army.—About 20,000 individual reserve 
officers have been recalled, the last report- 
ing in November. More company grade 
officers (captain and below) were called in 
November for duty in January and Feb- 
ruary. After January 1, all officers recalled 
will be given four months’ notice prior to 
reporting, on the same basis as members of 
the enlisted reserve corps. Majors and 
above will not be recalled involuntarily un- 
less they are members of units that are 
called to active duty, or are scarce critical 
specialists not otherwise obtainable. 


Navy.—A reservist called to active duty 
will be allowed the maximum time possible 
and in no case less than thirty days between 
the date set for physical examination and 
date of reporting for active duty. This does 
not apply directly to personnel now under 
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orders or in quotas already assigned. Effort 
will be made to give maximum advance no- 
tice to those in assigned quotas. 


Air Force.— Involuntary recall of re- 
serve forces enlisted personnel is to be dis- 
continued. Involuntary recall of reserve 
officers is to be confined to those with critical 
skills not available from voluntary procure- 
ment or training sources. 


Marine Corps.—Officer and enlisted re- 
servists to be called to active duty by next 
June 30 will be individually notified by the 
end of December. Anyone not so notified 
will be given a minimum of four months’ 
advance notice. All those called up will be 
allowed a minimum of thirty days between 
receipt of orders and actual assignment 
to active duty. 


College Enrollments Decline 


Enrollments in colleges totaled 2,456,000 
this fall, a drop of 6.6 per cent from the fall 
of 1949. The number of veterans studying 
under the GI Bill of Rights totaled 575,000, 
compared with 856,000 last year. 


The decreases were partly accounted for 
by the graduation of nearly 500,000 students 
in 1949-1950 and a drop of ten per cent in 
the number of male freshmen. The number 
of female freshmen declined by two per cent. 
Heaviest enrollment losses were reported by 
the liberal arts colleges. 


Manpower Plans Under Way 


The broad policies that are being followed 
to make full use of the nation’s manpower 
resources were outlined recently by Robert 
C. Goodwin, director of the Office of De- 
fense Manpower, in a talk before the Society 
for the Advancement of Management. 
These are some of the highlights of the 
general plan: 


To meet the demands of expanding indus- 
try,.employers are being urged to place their 
orders for additional workers with local 
offices of the state employment services. 
Clearance with these offices is desirable be- 
fore there is any out-of-area recruitment. 
The public employment offices are revising 
their emphasis in some activities to meet 
the new demands. Special attention is being 
directed to constant reappraisals of the labor 
market not only nationally but in each im- 
portant labor market area. 


All studies, analyses and reports are being 
geared to provide information for the solu- 
tion of defense-connected manpower prob- 
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lems. Local public employment offices are 
paying more attentipn to servicing employers 
receiving defense contracts. They are re- 
cruiting needed workers and encouraging 
better utilization of worker skills. 


Technical assistance is being made avail- 
able to employers on staffing and similar 
problems. Efforts are being made to dis- 
courage needless wholesale migration be- 
tween communities and to minimize turnover, 
pirating and hoarding. In areas where 
intense competition for workers develops, 
local public employment offices are giving 
top priority to defense establishments. 


The Department of Labor, working with 
the National Security Resources Board, the 
Department of Defense and the Selective 
Service System, is participating in policy 
decisions regarding induction into the armed 
forces, recall of reservists and national 
guardsmen, and the conservation of key 
workers for essential defense production. 
The department is also participating in the 
planning of a manpower program which 
might be required for full mobilization in an 
all-out national emergency. 


Finally, present policies call for every 
effort to discourage indiscriminate advertis- 
ing; to encourage full use at their highest 
skills of all workers, including the handi- 
capped and minorities; and to develop plans 
for training and for voluntary transfers. 


Chamber of Commerce Survey 
Shows High ‘‘Hidden Payroll” 


American business is paying out a “hidden 
payroll” of fringe benefits, pensions, insur- 
ance and similar items equal to $477 a year 
for every worker, or an addition of 23.7 cents 
an hour above wages paid for time worked. 
The survey was explained in a recent issue 
of Business Action, weekly publication of the 
Chamber of Commerce of the United States. 


Only eighteen per cent of nonwage pay- 
ments was accounted for by legally required 
payments (employer’s share only), the rest 
being made up by such voluntary payments as 
paid vacations, purchase discounts, pension 
plans, paid time for voting and others. 


The survey noted that government figures 
on wages are usually in error because this 
hidden payroll is not taken into account. As 
a result, government data give an inadequate 
measure of the labor costs of doing business. 

Wage Supplements, a booklet published by 
the Chamber of Commerce, presents the re- 
sults of the survey. An itemized breakdown 
of the figures on nonwage payments includes 
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these: the average nonwage percentage of 
payroll for all industries was 16.0; banks, 
finance and trust companies, 24.0 (the high- 
est); insurance companies, 18.9; public utili- 
ties, 18.8; trade, wholesale and retail, 16.2; 
all manufacturing, 13.8; primary metals, 
10.9; and hotels, 9.4 (the lowest). 


150,697,361's a Crowd 


The final count of the seventh decennial 
census showed that there were 150,697,361 
people in continental United States as of 
April 1. Since the census before this one 
(1940), the population has increased by over 
19 million, the biggest increase for any 
decade in the history of the country, 


The long-time westward movement of the 
people has continued at a faster pace, and for 
the first time the West, made up of the 
Pacific and Mountain states, led the four 
regions of the country in amount as well as 
in rate of growth. California, which ac- 
counted for about one fifth of the population 
growth of the entire United States, moved 
up during the 40’s from the fifth most popu- 
lous state to a position second only to 
New York. Only four states, Arkansas, 
Mississippi, North Dakota and Oklahoma, 
declined in population. 


1950 a Year of Wage Increases 


More than a million organized workers 
received wage increases during the first 
nine months of 1950, with additional 
future increases also promised. The in- 
creases were promised regardless of later 
“price developments.” 


During September alone, 135 settlements 
covering about 220,000 workers were re- 
corded in this category of wage adjustments. 
Of these settlements, forty-five involving 
more than 100,000 workers made provision 
for periodic cost-of-living adjustments in 
addition to the promise of separate annual 
increases. So far this year, the combination 
of promised later wage increases and cost- 
of-living adjustments has been provided in 
some eighty-five contracts. 


Another type of wage setthement was 
found in thirty-four agreements made in 
September, involving about 105,000 workers, 
under which wage adjustments are auto- 
matically geared to the Bureau of Labor 
Statistics Consumers’ Price Index, but no 
promised later wage increases are provided. 
A third type of wage settlement included 
wage reopening clauses dependent upon the 
movement of the index. 
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A number of recent wage increases came 
through voluntary wage offers by employ- 
ers. Many contract wage adjustments 
effected in September supplemented in- 
creases or other changes agreed to earlier 
in the year. 


Office of Defense Manpower 


Robert C. Goodwin, director of the Bu- 
reau of Employment Security, has been 
named by Secretary Tobin to head the Office 
of Defense Manpower. The office was estab- 
lished by Tobin to carry out functions vested 
in his department by Presidential order “to 
meet most effectively the labor needs of 
defense industry and essential civilian em- 
ployment and to utilize the public employ- 
ment service system and enlist the cooperation 
and assistance of management and labor 
to carry out its plans and programs.” For 
the most part, individual functions in han- 
dling defense problems will be channeled 
through the same agencies and offices within 
the Department of Labor that have been 
handling those functions on a _  peace- 
time basis. 


US Steel Reorganizes 


Four wholly owned subsidiaries of United 
States Steel Corporation will be brought 
together into a single operating company as 
of January 1, 1951. They are United States 
Steel Corporation of Delaware, Carnegie- 
Illinois Steel Corporation, H. C. Frick Coke 
Company and United States Coal and Coke 
Company. The reorganization will be “for 
the purpose of bringing about a simplifica- 
tion of the corporate structure of United 
States Steel.” 


This single company will also be a wholly 
owned subsidiary of the corporation and will 
be called United States Steel Company, with 
headquarters in Pittsburgh. Benjamin F. 
Fairless, now president of the Delaware 
corporation, will become president of the 
single company. He will continue as presi- 
dent of the parent company, United States 
Steel Corporation. 


Mr. Fairless, speaking recently in Los An- 
geles before the American Petroleum Insti- 
tute, warned that a fifth round of wage 
increases is already under way, and that if 
the increase is made in the steel industry, 
steel prices would have to rise with in- 
creasing costs in order to preserve the finan- 
cial, soundness of the members of the 
steel industry. 
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|S arse PAY LIABILITY on the part of 
unions was incorporated into the NLRA 
for the first time by the Taft-Hartley amend- 
ments. Employers, however, had been liable 
under the Wagner Act for back pay to un- 
lawfully discharged employees, and their 
liability still continues under the Taft-Hartley 
Act. In cases of unlawful discharge, then, the 
NLRB has, ever since Taft-Hartley went into 
effect, been faced with the problem of fixing 
back pay liability in cases where both em- 
ployer and union are responsible for the dis- 
charge. 
making both employer and union “jointly 
and severally” responsible for back pay, so 
that the discharged employee could collect 
the entire sum from either party or could 
collect part of the amount from the employer 
and part from the union. 


However, the Board’s practice of always 
holding both parties liable in cases where 
employees have been unlawfully discharged 
at the insistence of a union was attacked in 
a recent case by two of the Board’s members. 
Although a majority of the Board upheid 
the “joint and several” liability policy, Chair- 
man Herzog and Board Member Reynolds 
filed a strong dissent, contending that back 
pay liability should not be imposed auto- 
matically but should be placed on one party 
or the other, or on both, according to the 
facts of each particular case. They argued 
that in this case the union should be held 
solely liable for back pay, because it had 
refused to sign a contract unless the em- 
ployer discharged the employee, thus be- 
coming, in their opinion, entirely responsible 
for the unlawful discharge. A majority of 
the Board, however, thought that assessment 
of back pay against the union alone would 
encourage employers to “buy peace” by ac- 
ceding to union demands for unlawful dis- 
charges. The disagreement among Board 
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The Board met this. problem by- 


members is, nevertheless, significant, inas- 
much as minority opinions sometimes fore- 
shadow a change or refinement of Board 
policy. (Acme Mattress Company, 91 NLRB, 
No. 169). 


POWERS OF NLRB GENERAL COUN- 
SEL... Now that a new NLRB General 
Counsel has been appointed, the Board is 
again delegating some of its powers to his 
office, having revoked all previous dele- 
gations when the former General Counsel, 
Robert N. Denham, resigned. 


In the matter of so-called “discretionary” 
injunctions against unfair labor practices, 
the new General Counsel, George J. Bott, 
will have less authority than his prede- 
cessor had. The Board’s new delegation 
of authority to the General Counsel per- 
mits him to seek such injunctions “only 
upon approval of the Board.” In contrast, 
ex-General Counsel Denham had “full and 
final authority and responsibility” in this 
field. Under the Taft-Hartley Act, the 
Board must ask the federal courts to enjoin 
certain alleged unfair labor practices; it 
may, in its discretion, ask injunctions against 
other alleged unfair practices. The new 
General Counsel still has full authority 
over “mandatory” injunctions; only in the 
case of “discretionary” injunctions will 
Board approval be required. 


In the matter of personnel appointments, 
however, Mr. Bott will have slightly more 
authority than Mr, Denham had at the 
time he left office. Originally, Mr. Den- 
ham had complete authority over the 
appointment, transfer or discharge of 
NLRB regional directors or officers-in- 
charge of subregional offices. Later, Board 
approval was required for any such ac- 
tions. Now, the delegation of authority 
to Mr. Bott gives him power to act con- 
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cerning heads of subregional offices but 
still requires Board approval for action 
with respect to regional directors. 


AUTO DEALERS UNDER NLRA... 
The NLRB will act on cases involving 
franchised automobile dealers, even where 
the business is locally owned and makes 
all its sales within the state. Such a dealer 
is an integral part of a multi-state enter- 
prise, the Board declared. Under its new 
jurisdictional yardsticks, the Board will 
act on cases involving establishments 
“owned and operated” by multi-state en- 
terprises, even where the establishments’ 
out-of-state sales and purchases are less 
than the minimum figures set for other 
types of businesses. The Board’s ruling 
with respect to automobile dealers seems 
to be a relaxation of its “owned and op- 
erated” criterion in connection with the 
multi-state enterprise yardstick (Ba-ter, 
et al., d.ba. Baxter Brothers, 91 NLRB, 
No. 233). 


DISCHARGE FOR NONPAYMENT OF 
UNION FEES... A union which caused 
the discharge of an employee for her failure 
to pay back fines owing to the union was 
ordered by the NLRB to bear the entire 
expense involved in the reinstatement of 
the employee to her former or a substan- 
tially equivalent position. Only the union 
had been charged with unfair practices; 
no charges against the employer had been 
filed with the Board. The Board held 
that the union violated Section 8 (b) (2) 
of the NLRA by causing the employer to 
“discriminate against an employee with 
respect to whom membership in... [a 
labor] organization has been denied or 
terminated on some ground other than 
his failure to tender the periodic dues and 
the initiation fees uniformly required as 
a condition of acquiring or retaining mem- 
bership.” In holding that this section had 
been violated, the Board said that the 
word “fines” did not come within the 
terms “periodic dues” or “initiation fees,” 
as used in the statute. Since the employer 
was not a party respondent, the Board 
could not order the employee’s reinstate- 
ment, but did order the union to notify 
both employer and employee that it had 
no objection to her immediate reinstate- 
ment. Board Member Murdock, although 
joining in the decision, declared that he 
“reserved judgment” on the question of 
whether the employer was not an indis- 
pensable party respondent in any case of 
this kind. The Board also ordered the 
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union to make the employee whole for 
any loss of pay or other incidents of the 
employment relationship which she might 
have suffered by reason of the discrimina- 
tion. Included in “other incidents” were 
the amounts which the employer, absent 
the discrimination, would normally have 
deducted from her wages for deposit with 
state and federal agencies on account of 
social security and other similar benefits. 
These amounts the union was required to 
deposit to her account with the appro- 
priate agencies (Pen and Pencil Workers 
Union, 91 NLRB, No. 155). 


UNION REPRESENTATIVE AT 


GRIEVANCE MEETINGS... A non- 
employee union representative has the 
right to be present at regular grievance 
meetings between the employer and a 
workmen’s committee even though the 
collective bargaining agreement provides 
that grievances be handled by a commit- 
tee composed of employees only, a trial 
examiner for the National Labor Rela- 
tions Board has ruled. By insisting that 
no nonemployees be present at the meet- 
ings, an employer was found guilty of 
refusing to bargain with a certified union 
(Shelli Oil Company, NLRB Case No. 39- 
CA-112). 


ONE-UNION JURISDICTIONAL DIS- 


PUTE ... Picketing to compel an em- 
ployer to replace some of his nonunion 
employees with union men may be an un- 
fair labor practice under the so-called 
“jurisdictional dispute” provisions of the 
Taft-Hartley Act, even though only one, 
and not two, unions are involved in the 
dispute. It is sufficient, the NLRB holds, 
if there is a dispute between one union 
and an employer over work assignments. 
The Board pointed out that the statute 
does not deprive the employer of the right 
to assign work to his own employees and 
was not intended to interfere with an em- 
ployer’s freedom to hire, subject only to 
the requirement against discrimination. 
Therefore, where a company had engaged 
employees to install certain manufacturing 
machinery, a labor organization committed 
an unfair labor practice by acting to force 
or require the company to assign this 
work to its own members (New London 
Mills, Inc., 91 NLRB, No. 86). 


TWO-UNION JURISDICTIONAL DIS- 


PUTE ...A union which did not repre- 
sent a majority of an employer's employees 
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but which had men working for an inde- 
pendent contractor on a construction job 
on the employer’s premises was guilty of 
an unfair labor practice when it forced 
employees of the employer to engage in 
a work stoppage for the purpose of com- 
pelling the employer to assign work to 
its members rather than to employees 
who were members of another union (Mid- 
dle States Telephone Company of Illinois, 
91 NLRB, No. 99). 


A California court granted a temporary 
injunction to restrain a union from inter- 
fering with an employer’s business by 
placing him on an “unfair” list and threat- 
ening a strike, where the interference 
arose out of a dispute between two unions 
as to which one had the right to claim cer- 
tain work for its members (Wallace v. 
Carpenters Local Union, 19 Lapor Cases 
7 66,015 (Calif. Super. Ct.)). 


SIXTY-DAY “COOLING-OFF” PE- 
RIOD ... The computation of the sixty- 
day period within which a union may not, 
under the Taft-Hartley Act, call a strike 
to enforce bargaining demands should in- 
clude the day on which the employer re- 
ceives the union’s notice of its desire to 
teyninate or modify the existing agree- 
ment, the NLRB holds. Since Section 
8 (d) of the NLRA, which provides for 
the- cooling-off period, does not prescribe 
with any degree of certainty the manner 
of computing the sixty days, the day on 
which the notice is received should be 
included in the computation, the Board held 
(Ohio Oil Company, 91 NLRB, No. 38). 


REFUSAL TO CROSS PICKET LINE 
UPHELD ... Refusal to cross a picket 
line is one of the rights guaranteed to an 
employee under the Taft-Hartley Act, the 
NLRB rules. Even where his employer 
sends him on a business errand to the 
premises of another employer, the em- 
ployee may properly refuse to cross a 
picket line at the other employer’s place 
of business. Discharge of an employee for 
refusing to cross a picket line under such 
circumstances is unlawful, the Board holds. 
The case arose when a clerk employed by 
a member of the New York Stock Ex- 
change refused to do certain work on the 
exchange floor because the union of which 
he was a member was picketing the ex- 
change as part of a lawful economic strike. 
Because the employee’s refusal was an act 
of assistance to a labor organization, an 
activity protected by Section 7 of the 
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NLRA, his discharge for engaging in that 
activity was discriminatory, the Board said. 
In ruling on the case, the Board again 
refused, as it has consistently done, to 
discuss, explain or interpret the proviso 
to the NLRA’s secondary boycott section, 
which provides that nothing in that sec- 
tion shall be construed to make unlawful! 
a refusal by any person to enter upon the 
premises of any employer (other than his 
own employer) if the employees of such 
employer are engaged in a lawful strike. 
The trial examiner who heard the case 
had discussed and relied upon the proviso 
in making his finding that the employee’s 
refusal to cross the picket line was pro- 
tected. Without going into detail on this 
phase of the trial examiner’s opinion, the 
Board merely said: “Whatever may be 
the impact of the proviso to Section 8 (b) 
(4), it is at least clear that it places no 
proscriptions on the activity here before 
us” (de Cordova et al., d.b.a. Cyril de Cor- 
dova and Brother, 91 NLRB, No. 187). 


ANTIUNION ACTS PROTECTED ... 


Discharge of employees for circulating a 
petition advocating that shop stewards be 
elected instead of appointed by the union 
was unlawful. Such activities, although 
characterized by the union as “against the 
union or harmful to the union,” are never- 
theless protected under the NLRA, the 
Board held. Because the employer had 
made the discharges under pressure from 
the union, the Board held both employer 
and union liable for back pay to the dis- 
charged employees (Air Products, Inc., 91 
NLRB, No. 212). 


NLRB v. STATE COURTS ... A state 


court is not permitted to interfere in con- 
troversies concerning labor relations, if 
interstate or foreign commerce is involved 
and the subject matter of the controversy 
is pre-empted by the amended National 
Labor Relations Act. When both of these 
factors are present, relief can be obtained 
only through the National Labor Rela- 
tions Board. This rule was recently re- 
affirmed by decisions of two courts in 
widely separated jurisdictions, and in pro- 
ceedings of a completely different nature. 
In the first of these cases, the United States 
District Court for the District of Maine 
held that a state court had no jurisdiction 
of a suit to enjoin a labor organization 
from picketing a construction project 
which affected interstate commerce. The 
picketing was alleged to be for the pur- 
pose of compelling one of the construction 
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contractors to sign a closed-shop contract, 
coercing certain employees to join a union, 
and inducing employees of one employer to 
refuse to perform services for another em- 
ployer for the purpose of forcing him to 
recognize an uncertified union. Because 
these allegations stated unfair labor prac- 
tices under the amended NLRA, the court 
held, the state court had no jurisdiction 
(Pocahontas Terminal Corporation v. Port- 
land Building & Construction Trades Coun- 
cu, 18 Lapor Cases § 65,998). 


In the second case, relief was sought in 
the Minnesota Supreme Court from a tempo- 
rary restraining order enjoining picketing 
which affected foreign commerce. It was 
alleged that a union picketed a grain ele- 
vator to induce employees of the elevator 
owner to refuse to load a ship for the pur- 
pose of forcing the ship owner to recog- 
nize an uncertified union. The Minnesota 
Supreme Court held that such picketing 
was a violation of both the Minnesota 
Labor Relations Act and the amended 
NLRA. However, since foreign commerce 
was involved, the federal law took pre- 
cedence and the state court was without 
jurisdiction. It was immaterial that the 
ship owner and the union seeking to repre- 
sent his employees were not subject to the 
amended NLRA because of the fact that 
both were located in Canada (Norris Grain 
Company v. Nordaas, 18 Lapor CAseEs 
€ 65,999). 


UNLAWFUL ASSISTANCE TO UN- 
IONS ... An employer who was anxious 
to end a boycott on his goods and who, 
for that reason, invited and encouraged 
two different unions to come into the 
plant and organize his employees was 
guilty of unlawful acts of assistance and 
support to the two unions, according to 
a recent NLRB decision. 

Under the Board’s ruling, the employer 
violated the NLRA by turning the plant 
over to one of the unions for an election 
and then paying the employees’ initiation 
fees, totalling $1,500. When this failed to 
end the boycott, the employer again vio- 
lated the statute by encouraging another 
union to come in, believing that the second 
union might better be able to obtain the 
desired result (Meyer and Welch, Inc., 91 
NLRB, No. 165). 


LOCAL KEEPS PROPERTY AFTER 
DISAFFILIATION ... A local union 
may keep its property when it disaffiliates 
from a national organization, even in face 
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of an express provision in the national’s 
constitution that such property should 
automatically become the property of the 
national, the Appellate Division of the 
New Jersey Superior Court rules. The court 
said that the local union’s property is 
a trust held for the benefit of the mem- 
bers of the local union, and forfeiture of 
the local’s property to the parent organi- 
zation, upon disaffiliation, would defeat 
the purposes of the trust and would result 
in the use of the property in a manner 
which would not benefit the local mem- 
bers (Harker v. McKissock, 19 Lasor 
Cases { 66,018). 


DISCHARGE OF VETERAN ... A re- 


employed veteran who, in violation of 
company rules, walks off his job without 
notifying his superior and without sub- 
mitting his grievance to such superior is 
not discharged “without cause” within the 
meaning of the Selective Training and 
Service Act of 1940, where a nonveteran 
employee is also discharged for the same 
reason (Koons v. Lebanon Steel Foundry, 
18 Lasor Cases § 66,002 (DC Pa.) ). 


STRIKE SETTLEMENT AGREEMENT 


... An agreement between an employer 
and a striking union, at the request of 
the state arbitration board, that, if the 
union would call off its unfair practice 
strike, the employer would reinstate the 
strikers as soon as jobs became available, 
was no defense, in an unfair practice pro- 
ceeding before the NLRB, to the rein- 
statement of the strikers on this basis, 
since the union cannot waive the striker’s 
right to be immediately re-employed upon 
application for reinstatement at the con- 
clusion of an unfair labor practice strike 
(Old Town Shoe Company, 91 NLRB, 
No. 35). 


NON-COMMUNIST AFFIDAVITS... 


Denying an individual’s petition for an 
election to decertify a union, the NLRB 
declared that the individual was acting 
on behalf of a rival union, whose officers 
had not filed non-Communist affidavits. 
The individual had asked the Board to 
set in motion proceedings tc decertify 
a union as bargaining agent of employees 
of a coal mining company. The Board 
found that the individual was “fronting” 
for another union, which had not com- 
plied with the affidavit provisions of the 
Taft-Hartley Act and was therefore in- 
eligible to use NLRB election facilities. 
In dismissing the petition, the Board 
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stated that the noncomplying union was 
the real party in interest and that it had 
“utilized the indirect method of having 
an individual file the petition in its behalf” 
(Knife River Coal Mining Company, 91 
NLRB, No. 23). 

Falling in line with the decision of the 
Court of Appeals for the Fifth Circuit 
in the Postex Cotton Mill case, 18 Lasor 
CasEs 7 65,775, the Court of Appeals for 
the Fourth Circuit ruled that, at the time 
of the issuance of an NLRB order, a 
C1O-affiliated union had not been in com- 
pliance with Taft-Hartley’s non-Commu- 
nist affidayit requirements where the CIO's 
officers did not have affidavits on file. 
Enforcement of the order, which directed 
the employer to bargain with the union, 
was denied (NLRB v. Highland Park 
Manufacturing Company, 18 LaBor CASEs 
{ 65,960). 


ARBITRATION v. FEDERAL PRO- 
CEEDINGS .. . An employer may 
lose the right to compel arbitration under 
a collective bargaining agreement by com- 
mencing other proceedings under the 
National Labor Relations Act and the 
Labor Management Relations Act, ac- 
cording to a ruling of the Appellate Di- 
vision of the New York Supreme Court. 
When an arbitration proceeding became 
deadlocked, the employer then brought a 
suit for damages against the union under 
the LMRA, for alleged violations of the 
agreement, including the refusal to arbi- 
trate and involving the same subject as 
had~been submitted to arbitration. Earlier, 
he had filed unfair practice charges with 
the NLRB. A lower court ordered the 
union to arbitrate, but on appeal it was 
decided that the action of the employer 
in filing charges and bringing suit had 
constituted an abandonment of the arbi- 
tration agreement. Therefore, the em- 
ployer was in no position to ask the court 
to compel the union to arbitrate (Western 
Express Company v. International Brother- 
hood of Teamsters, 18 Lapor Cases 
7 65,980). 


SUCCESSOR LIABLE FOR UNFAIR 
PRACTICES ... After a subsidiary 
corporation was held merged with its 
parent corporation, the parent was held 
responsible for the correction of unfair 
labor practices previously found to have 
been committed by the subsidiary. The 
succeeding corporation had agreed, in ac- 
cordance with the state law pertaining to 
such mergers, that any claim or proceed- 
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ing then pending against the corporation 
about to be dissolved might be prosecuted 
against the successor (Autopart Manufac- 
turing Company, 91 NLRB, No. 11). 


THIRD-PARTY SUIT UNDER NOR- 


RIS-LaGUARDIA ACT ...A suit 
in a federal court to enjoin a union from 
picketing for the purpose of obtaining 
employment for its members may be sub- 
ject to the Norris-LaGuardia (“Anti- 
Injunction”) Act even when the party 
bringing the suit is a third party not 
directly involved in the dispute. This 
conclusion was reached in a case in which 
a union picketed mining property in a 
dispute with the mine owner, and suit 
was brought by a contractor who was en- 
gaged to perform certain construction 
work on that property. The court ruled 
that picketing by a union for the purpose 
of obtaining employment for its members 
in preference to those of a rival union 
constituted a labor dispute and that it 
was immaterial that the suit was brought 
by the contractor rather than the mine 
owner, since there was a close working 
arrangement between them concerning the 
employment of members of the favored 
union (R. G. Johnson Company v. Marchi- 
ando, 18 Lagpor Cases { 65,965 (CA-7)). 


SENIORITY RIGHTS OF VETERANS 


..-A-collective bargaining agreement which 
reduced the seniority rights of re-employed 
veterans did not violate the Selective 
Training and Service Act of 1940, where 
antedated seniority upon promotion had 
been awarded contrary to existing collec- 
tive agreements, in the mistaken belief 
that it was required by the statute (Gregory 
v. Lewisville and Nashville Railroad, 18 
Labor Cases J 65,985 (DC Ky.)). 


ELECTIONS AND THE ONE-A-YEAR 


RULE ... Even though a union has 
lost a representation election held within 
a year, there is nothing in the NLRA 
which prohibits an employer from recog- 
nizing it as representative of its employees 
if the union can show, by card check or 
other means, that it presently represents 
a majority of employees. An NLRB trial 
examiner made.this point in a case brought 
by a CIO union against an employer and 
an AFL union. In an election in which 
the CIO union could not appear on the 
ballot because of its failure to comply 
with the filing requirements of the NLRA, 
a majority of the employees voted against 
the AFL union. A few months later, how- 
ever, the company recognized the AFL union 
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when the latter produced cards showing 
that a majority of the employees favored 
it as bargaining agent. The CIO claimed 
that Section 9 (c) (3) of the NLRA, which 
bans more than one representation elec- 
tion per year, prohibited the employer 
from recognizing the AFL union within 
a year after it had been defeated. The 
trial examiner said that under this section 
it is the Board which is restrained from 
directing an election and not the em- 
ployer, the latter being free to recognize 
any union lawfully chosen by a majority 
of its employees (Monolith Portland Cement 
Company, NLRB Case No. 21-CA-535). 


In another case, the winning union in a 
bargaining election was not certified by 
the Board because of its failure to comply 
with the filing requirements of the NLRA. 
However, a rival union’s petition for certifi- 
cation was dismissed because the election 
was valid and the twelve-month period 
prohibiting the direction of another elec- 
tion had not expired (Service Products, 
Inc., NLRB Case No. 35-RC-386). 


DISCHARGE OF STRIKER ... An em- 
ployer may not lawfully discharge a strik- 
ing employee merely because that employee 
is a member of a mob forming at the plant 
entrance, where the mob does not plan 
and takes no action to obstruct entrance 
into the plant (Standard Oil Company of 
California, 91 NLRB, No. 87). 


INJUNCTIONS AGAINST PICKET- 
ING ...A picketing union was restrained, 
under the New York Anti-Injunction Act, 
from displaying statements which would 
create the false impression that employees 
of the picketed establishment were on 
strike, where there was an existing col- 
lective agreement with a rival union, and 
the majority of the employees desired to 
be represented by thag rival union exclu- 
sively. The court held that no labor 
dispute within the meaning of the act ex- 
isted under those circumstances (National 
Foundry Company v. Quinnones, 18 LABor 
Cases § 66,006 (N. Y. S. Ct.)). 


Howeve:, in another case injunctive relief 
against picketing in the presence of a col- 
lective agreement with a rival union was 
denied where the employer had entered 
into such agreement not in good faith but 
merely as a means of displacing the picket- 
ing union as representative of the employees. 
The court held that no injunction was 
warranted, because there was a “labor dis- 
pute” within the meaning of the statute 
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(Majestic Furniture Corporation v. Korman, 


18 Lazor Cases { 66,010 (N. Y. S. Ct.)). 


“NO-STRIKE” PREDICTION ... A un- 


ion official’s statement that the union “con- 
templated no action” for a few days is not 
the equivalent of a “no-strike” clause and 
does not prevent the union from lawfully 
striking within the specified period in pro- 
test against employer’s unfair labor prac- 
tices (Lewis Karlton, d.b.a. Consolidated 
Frame Company, 91 NLRB, No. 197). 


VOTING BY SERVICEMEN ... An em- 


ployee on military leave may vote in an 
NLRB representation election only if he 
appears at the polls and casts his ballot 
in person; he may not vote by mail (Link- 
Belt, 91 NLRB, No. 182)). 


COERCIVE CHECK-OFF ... An em- 


ployer which coerces its employees into 
having union dues checked off from their 
wages must reimburse them for all dues 
so deducted (Federal Stores Division of 
Spiegel, Inc., 91 NLRB, No. 106). 
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For the sake of your children, 
buy and use Christmas Seals. 

Thanks to Seals, children today 
have a far greater chance of es- 
caping TB than you did. 

To give them a still better 
chance, send your contribution 


today, please. 
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How Are Minimum Wages Set 
for Government Contracts? 


Of special interest in these days of fruit- 
ful government contracts is Administrator 
McComb’s explanation of how minimum 
wages are fixed under the Public Contracts 
Law. He used a proposed wage determi- 
nation for the canvas products industry as 
an example. 

No wage determination having ever been 
made for this industry, the Administrator held 
a joint labor-management panel conference 
to discuss the problems arising out of the 
proposal. He recognizes that his staff is 
not expert in every type of. manufacture 
carried on in the country and’ uses this 
means. to gather expert advice and infor- 
mation. Defining the scope of the industry 
is the first job when a new wage order is 
involved, since the scope of the industry 
obviously regulates the scope of the wage 
order. A tentative definition of the canvas 
goods industry was one of the accomplish- 
ments of this informal panel conference. 

Questionnaires have been sent to the can- 
vas goods manufacturers by the Bureau of 
Labor Statistics asking, among other things, 
for wage data. The Bureau will summarize 
the information in such a fashion that no 
data for any particular company will be re- 
vealed. The results will then be published 
so that each manufacturer may have access 
to a copy. 

“In the normal course of events,” the Ad- 
ministrator explains, “I will issue a formal 
notice of hearing which will be published in 
the Federal Register, made available to the 
press and trade publications, and mailed to 
all persons in the industry of whom the 
[Wage and Hour and Public Contracts] 
Divisions have record. At this hearing, all 
parties will have full opportunity to appear 
in person and testify as to what minimum 
wage rate the Secretary [of Labor] shall 
find to be the prevailing minimum rate. 
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Those ... who cannot for some reason ap- 
pear in person will be able to express [their ] 
views in the form of a letter or a brief and 
these statements will... be fully considered, 
together with all of the other testimony and 
evidence received for the record. In addi- 
tion, if it appears that there is a need for 
post-hearing briefs to take up points not 
explored fully at the hearing, the Presiding 
Officer designated by me will provide time 
for their submission. 

“It is the Secretary’s duty to make a de- 
termination which reflects truly conditions 
which exist in the industry. There is no 
pre-determination of the case in advance 
and despite the unresponsible statements of 
those persons who do not understand what 
is required under the law and sometimes 
consciously misstate the facts—there is no 
diabolic plot afoot, through the wage deter- 
mination procéss, to raise the minimum 
wage in industry, generally, to $1.00 or $1.25 
or any other figure. 





“The law is very clear—the rate found 
must be the ‘prevailing minimum wage’— 
nothing else. If in an industry the prevail- 
ing minimum wage is in excess of 75 cents 
an hour, the testimony will so show—and 
the Secretary will so find. Where the pre- 
vailing minimum wage is 75 cents—or 80 
cents—or 83 cents—this will be the rate de- 
termined—and it will be set regardless of 
the fact that it is less than one dollar. 

“As can be expected, rates in excess of 75 
cents have been and will be found. It is 
easy to understand why. In the first place, 
there is no need for investigating an industry 
where the rate is obviously 75 cents—the 
Fair Labor Standards Act generally takes 
care of such situations. However, the 75- 
cent rate offers no protection to employers 
in an industry where a minimum rate con- 
siderably in excess of this figure is generally 
observed. A firm could be in full compli- 
ance with the Fair Labor Standards Act and 
still constitute a serious threat to compe- 
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tition. Consequently, the very presence of a 
generally high wage sector in an industry 
may be the precise reason that action should 
be taken under the Public Contracts Act to 
set a meaningful minimum wage. 

“I have heard in the past comments that 
when a rate above 75 cents is set in an 
industry, it subjects the employer to the 
necessity of raising his wages since he can- 
not operate successfully with two ‘minimum 
wages’—one on commercial work and one 
for Government work. What most people 
forget is that the great majority of firms are 
already observing the higher rate—in fact 
that is how the higher rate was found to be 
the prevailing minimum rate. In the indus- 
tries studied thus far the effects have been 
extremely minor. Some firms, of course, 
have had to raise minimums to obtain Gov- 
ernment business, but this only brings them 
to the levels observed by the great majority 
of the industry.”—Speech by Administrator 
William R. McComb to National Canvas 
Goods Manufacturers Association, Wash- 
ington, D. C., October 17, 1950. 


Retail Trade FLSA Exemption 


Practically Complete 

Practically all of the seven million workers 
in retail trade and the five million employed 
by service industries fall outside the pe- 
riphery of the federal wage-hour law. “The 
‘retail or service establishment’ exemption 
is believed to remove all but a small pro- 
portion from the minimum wage and over- 
time pay protection of the Wage-Hour Law,” 
Administrator McComb commented when 
releasing his version of the exemption as it 
now stands. 

The exemption was liberalized early this 
year by permitting a larger percentage of 
sales to involve some element of interstate 
commerce, by rating industrial sales as retail 
(formerly considered nonretail), by exempt- 
ing outside as well as inside workers 
(limited to inside workers in the past), by 
allowing retail firms to manufacture the 
goods they sell and by writing in special 
provisions for laundries and dry cleaners. 

A retail or service firm’s exempt status is 
determined by so-called “sales tests.” Fifty 
per cent of the annual dollar volume of 
sales must be made in the home state to 
customers located within the state; seventy- 
five per cent must be not for resale and 
looked upon as retail in the industry. Figur- 
ing this annual volume and percentage 
breakdown places a little extra burden on 
the bookkeeper: it must be figured four 
times a year, at the beginning of each 
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quarter. The percentage breakdown of 
sales for the twelve-month period immedi- 
ately preceding each quarter is the key to 
whether the firm may claim exemption for 
that particular quarter or whether em- 
ployees engaged in interstate duties must 
be paid the statutory minimum and over- 
time wages.—Code of Federal Regulations, 
Title 29, Chapter V, Part 779, 15 F. R. 7245. 


Newspapers 
Aid Wage-Hour Enforcement 


The New York daily newspapers are aid- 
ing the Wage-Hour Division-in its drive to 
educate the public as to the federal minimum- 
wage and overtime-pay yardsticks. They 
carry a notice in their “Help Wanted” col- 
umns which reads: 

“The [paper] does not accept ad- 
vertisements from employers offering less 
than the minimum wage. Firms engaged in 
interstate commerce or in the production of 
goods for commerce must now pay at least 
75 cents an hour and time and one-half for 
overtime under the Federal Wage and Hour 
Law. Advertisers covered by this law who 
ofter lower rates to job seekers should be 
reported to the Classified Advertising Mana- 
ger [of the paper] or to the Wage and Hour 
Division, United States Department of Labor 


Annual Wage Guarantee 
for Meat Processors 


Assistant Administrator Weiss knows 
from whence he speaks. Having occasion 
to address the meat-packing industry last 
April, he spoke of the partial overtime- 
pay exemption offered by the Fair Labor 
Standards Act in exchange for guarantees 
of annual employment. He thought this 
exemption worth emphasizing to the audience 
because “the fluctuations in the volume of 
production in the meat packing industry 
underscore the advantages of these agree- 
ments.” (Excerpts of the speech appear in 
the May JourRNAL.) 

One meat-packing company, Hormel & 
Company, agrees with him. It is the first 
firm to take advantage of this exemption as 
rewritten by the amendatory legislation in 
January to make the employable hours more 
flexible. Under annual employment plans, 
a company may now guarantee as little as 
1,840 hours yearly employment and yet work 
the employees a maximum of 2,240 hours 
without destroying the yearly overtime toler- 
ance (however, time and one half must be paid 
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for hours worked in excess of twelve daily, 
fifty-six weekly or 2,080 yearly). 

To qualify for this exemption, the con- 
tracts must be “made as a result of col- 
lective bargaining by representatives of 
employees certified as bona fide by the 
National Labor Relations Board.” This 
phraseology has been construed to require 
a certification expressly for purposes of the 
federal wage-hour law; the usual certifica- 
tion to enable bargaining under the Na- 
tional Labor Relations Act is not sufficient. 


The first certification to be made expressly 
for the expanded overtime-pay exemption 
designates the International Brotherhood 
of Teamsters as representative of Hormel’s 
employees at Charlotte, North Carolina. 
The company operates a branch house 
at this location for slicing bacon and cur- 
ing ham. Although no slaughtering is 
done, nevertheless processing activities 
swell when the hog run is on. This accounts 
for the “fluctuations” referred to by Mr. 
Weiss when saying that annual employment 
contracts are worth while in the meat in- 
dustry—NLRB Cases No. 34-WH-1, Sep- 
tember 22, 1950. 


This company is one of the pioneers in 
guaranteeing annual wages to employees. 
For years, it has followed such a practice 
in its Austin, Minnesota plant where ap- 
proximately 7,000 workers are employed. 


No Substandard Wages 
for Messengers 


As predicted in the April issue of the 
JourRNAL, administrative permission to em- 
ploy telegraph messengers at less than the 
seventy-five-cent federal minimum wage has 
been denied. Western Union’s request to 
hire foot and bicycle messengers at sixty- 
five cents an hour was based on a contention 
that a higher rate would force a reduction 
in “opportunities for employment.” 


The company estimated that the higher 
rate would increase its annual wage for 
messengers by $1,128,000; that to offset this 
increase, it would use alternative modes of 
delivery, such as telephone, telecycles and 
messenger stations, which would eliminate 
854 messenger jobs. At the hearing in which 
the justification for substandard wages was 
considered, the presiding wage-hour official 
concluded “that there has been no showing 
that the increase in the minimum wage will 
result in a sufficient curtailment of mes- 
senger employment to justify withholding 
the benefits of the {Fair Labor Standards] 
Act to the messenger force of the Western 
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Union Company.” (It appeared that the 
company was chiefly concerned with a re- 
duction of costs and that the cheapest 
methods of operation would be utilized in 
any event.) 

These conclusions guided Administrator Mc- 
Comb in his denial of the company’s request. 
—W-H Release PR-288, September 18, 1950. 


Soybean Storage Is Seasonal 


The storage of soybeans by cottonseed 
crushing mills is viewed administratively 
under the federal wage-hour law as a sea- 
sonal industry. This opens the way for 
employers in the industry to claim an over- 
time-pay exemption for their workers during 
fourteen weeks every year. The Administrator 
found that the industry has a seasonal con- 
centration of activity: “Cottonseed crushing 
mills engaged in storing soybeans receive 
for storage more than 50 percent of the an- 
nual volume in a period or periods amount- 
ing in the aggregate to not more than 14 
workweeks.”—Code of Federal Regulations, 
Title 29, Chapter V, Part 526, 15 F. R. 6125. 


Back Pay 
for Preshift ‘‘Clean-Up’’ Work 


In a proceeding for contempt of a wage- 
hour injunction, employees were awarded 
two years’ back pay for “clean-up” work 
done before their shift began, even though 
it was done at,this early hour contrary to 
their employer’s instructions and without 
his knowledge. This work was supposed 
to have been done during the shift, but the 
employees said “they had performed these 
activities prior to the start of their shift in 
order that the remaining duties which they 
were to perform during their regular shift 
would not be as hard”; and further, “they 
did not expect any compensation for this 
pre-shift work.” 

Since the work was not performed dur- 
ing regular working hours, the employer 
strongly contended that the Portal Act 
negated any wage liability. This argument 
did not hold up. The court ruled that the 
Portal Act made no change in an employer's 
liability for “principal activities,” regardless 
of the time of performance. The “clean-up” 
work constituted a part of the employees’ 
“principal activities” because it was scheduled 
as a regular shift duty; therefore, it was 
compensable even when done before the 
shift began. 

The Secretary of Labor, who prosecuted 
the contempt proceeding, requested an award 
of overtime pay for all preshift work which 


1203 











ee 


SAS eS MONT RENE S OREN. * 


ee ee 


the employees had performed, including 
that dating back more than two years prior 
to commencement of the contempt proceed- 
ing. The employer again called upon the 
Portal Act for aid—specifically, its two- 
year statute-of-limitations period. He won 
a favorable ruling in this respect. The court 
reasoned that the statute of limitations ap- 
plied to the recovery of unpaid wages in a 
contempt proceeding to the same extent as 
in a suit filed directly by employees because 
“the proceeding is for the benefit of the em- 
ployees.” Thus, the back-pay award was lim- 
ited to a two-year period.—7 obin v. Alma Mills, 
18 LaBor Cases § 65,972 (DC S. C., 1950). 


Private-Club Restaurants and Bars 


The minimum-wage law in Kentucky for 
women and children employed in restaurants 
covers those working in restaurants and bars 
in private clubs. The fact that the clubs 
operate eating and drinking facilities only 
for pleasure—not for profit—makes no dif- 
ference. Any place where refreshments are 
served for consumption on the premises is 
a restaurant within reach of the state law. 
— Kentucky Attorney General's Opinion, 
September 12, 1950. 


Shipping Department Manager 
Flunks ‘‘Executive’’ Test 


The shipping department manager of a 
food-products warehouse was no executive 
in the eyes of the Fair Labor Standards Act, 
meaning that he was not exempt from fed- 
eral wage standards. The chief reason was 
that his duties did not involve a sufficient 
exercise of discretion to clothe him with ex- 
ecutive status. 

He supervised the shipping department 
employees, checked in and out of the ware- 
house every item of merchandise that passed 
through it, checked’ merchandise in coolers, 
defrosted coolers, candled eggs, supervised 
cleaning of the premises and took telephone 
orders. When the business load was heavy, 
a very substantial part of the manager’s 
time was spent in checking items in and out 
of the warehouse. Herein lay the pitfall 
insofar as exempt classification was con- 
cerned: “His work in checking in and out 
every item of merchandise that passed 
through defendant’s [employer’s] ware- 
house was as routine as were the duties of 
the employees under him who moved the 
merchandise. His duties required him to check 
every item, what it consisted of and its weight. 
He exercised no discretionary powers in the 
performance of these duties a 
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Another factor contributed to knocking 
out the executive exemption in this case: 
the manager devoted more than twenty per 
cent of his time to routine work—work of 
the same nature as that performed by em- 
ployees whom he supervised. A twenty per 
cent limit is placed on routine work if ex- 
ecutives are to be considered exempt from 
the federal wage requirements.—Renfroe v. 
Wilson & Company, Inc., 18 Lapor Cases 
7 65,987 (DC Fila., 1950). 


Ammunition Industry Wage Minimum 
Going Up 


Plans are under way to raise the minimum 
wage in the ammunition industry above the 
present seventy-five-cent rate called for by 
the Public Contracts Act. A wage survey 
made by the Bureau of Labor Statistics as 
of March, 1950, reflects the minimum actu- 
ally being paid by the industry is higher 
than this figure. 

Official raising of the statutory minimum 
to conform with the industry’s practice will 
prevent government contractors from under- 
mining the prevailing standards as defense 
production gains momentum. The new 
figure will be decided upon after a study has 
been made of views expressed by various 
segments of the industry during a hearing 
that began in Washington a few day ago.— 
W-H Release PR-298, October 20, 1950. 


Secondary Contractors 
Are and Are Not Subject 
to Walsh-Healey Act 


In view of defense production’s subordi- 
nation to the Walsh-Healey Public Con- 
tracts Act, Administrator McComb made a 
timely observation several weeks ago when 
talking to canvas goods manufacturers: 


“Some of you are engaged on Government 
work indirectly—you produce products or 
components for other companies which hold 
the prime contract. The coverage of sec- 
ondary contractors, that is, firms which sup- 
ply parts or materials or perform operations 
for prime contractors, depends on what is 
the ‘regular practice’ in the industry supply- 
ing the commodity called for in the con- 
tract. If it is the regular practice in the 
industry for the manufacturers themselves 
to make the part or perform the operation, 
the secondary contractor supplying these 
items or performing these operations is 
deemed to be a ‘substitute manufacturer’ 
and the provisions of the law would apply 
to him. On the other hand, if it is the regu- 
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lar practice in the industry for the manu- 
facturers to purchase the parts or materials 
or have the operations performed by others, 
the secondary contractor is deemed to be a 
‘subcontractor’ and the provisions of the Act 
would not apply.” 

Summed up, the industry practice deter- 
mines whether or not a secondary contrac- 
tor need be guided by the Public Contracts 
Act when doing work in furtherance of 
government contracts. 


Fines, Imprisonment, 
Back-Pay Awards 


Violations of the federal wage-hour law's 
minimum wage, overtime pay and child labor 
directives cannot be laughed off—the punish- 
ment for them is severe. 

When hampered in its investigations of 
possible violations of the law, the govern- 
ment is calling the United States Criminal 
Code into play. Indictments are based on a 
section of the code aimed at persons who 
“knowingly and willfully falsify or conceal 
or cover up by any trick, scheme, or device 
a material fact, or make or cause to be 
made any false or fraudulent statements or 
representations” in any matter within the 
jurisdiction of an agency of the United 
States—the Wage-Hour Division in these 
cases. An employer who has actually vio- 
lated the wage-hour law may find that his 
“trick, scheme, or device” to hinder the 
government’s investigation can cost him up 
to five years’ imprisonment and $10,000 fine. 
—U. S. v. Moore, 19 LaBor Cases { 66,031 
(CA-5, 1950). 

Another demonstration of the costliness 
of failing to heed the federal wage standards 
involves an injunction issued in 1941 to re- 
strain violations of the law. After years 
spent in costly litigation, the federal trial court, 
pursuant to a mandate of the United States 
Supreme Court, now orders the employer to 
pay to past and present employees back 
wages which accrued during the nine-year 
period.—McComb v. Jacksonville Paper Com- 
pany, 19 LaBor Cases { 66,028 (DC Fia., 1950). 


It’s the Job, Not the Title, That Counts 


Two former employees of a trucking com- 
pany endeavored to collect overtime pay for 
time worked in excess of forty hours a week. 
The company argued that the ex-employees 
were not entitled to overtime pay under the 
federal wage-hour law—that the Motor 
Carriers Act placed them in an exempt 
classification. (This act controls truckers 
whose work affects the safety of operation 
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of vehicles moving in interstate commerce, 
and it makes no overtime-pay demands; it 
merely restricts the number of hours that 
may be worked continuously. Any overtime 
pay that truckers get flows solely from their 
employment contracts or state laws.) 

The issue in this case boiled down to 
whether or not the men’s work affected 
safety of operation. The men contended it 
didn’t—that they were hired as “paint and 
body men.” The company took the position 
it did—that they were hired as mechanics. 

From controversial evidence, the judge 
concluded: “True, among their various 
qualifications as mechanics, they could paint, 
and they were assigned that work which, 
according to the evidence, took some fif- 
teen per cent of their time. At other times 
they worked at whatever mechanical work 
they were required to do, a large part of 
which there is no doubt was in ‘safety of 
operation’. . . . The evidence discloses 
that the [former employees] . . . almost 
exclusively looked after the ‘hooking-up job’ 
on the vehicles that left the plant, which is 
a highly important factor in safety of opera- 
tion. . . . The authorities hold that it is 
not what the position is designated but the 
duties that are performed, that determine 
whether the exemption applies ie 

These conclusions, of course, led to denial 
of an overtime-pay award.—Buckner, et al. v. 
Voss Truck Lines, Inc., 19 Lapor CASES 
{ 66,011 (DC Okla., 1950). 


Rebuilding of War Planes by Airlines 
Not Exempt from FLSA 


Commercial airlines are exempt from the 
federal overtime-pay requirements. The ex- 
emption having been formulated during peace- 
time, a question arose as to whether it extended 
to the rebuilding of military planes—mak- 
ing changes needed for specific war mis- 
sions, It does not reach to this so-called 
“modification” work, says an appellate court: 
“The trial court held that the Fair Labor 
Standards Act .. . should be strictly con- 
strued to the end that the exemption will 
not be enlarged beyond its necessary extent. 
Upon that premise the trial court reached 
the conclusion that employees not directly 
engaged in... air transportation activities, 
who... were engaged in the modification 
work not directly connected with those air 
transportation activities, were not exempt 
from the Fair Labor Standards Act. With 
that conclusion we are in accord.”—wNorth- 
west Airlines, Inc., v. Jackson, et al., 19 LABOR 
Cases { 66,027, (CA-8, 1950). 
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Mutual Insurance Companies— 
Their Wage-Hour Problems 


The growth of farm mutual insurance 
companies during the past ten years—seventy- 
eight per cent more insurance on the books 
in 1950 than 1940—has inevitably led to the 
writing of more and more business beyond 
the borders of the companies’ home state. 
This obliges them to be on guard as to the 
possible application of the federal wage-hour 
law. To get definite information on the 
scope of the law, they invited Assistant 
Administrator Weiss to appear at a general 
conference held in Boston. 


Coverage of FLSA.—Mr. Weiss explained 
that it is the employee—not the employer— 
who is covered by the law, and that many 
simple office and clerical activities are un- 
deniably interstate in character: “The courts 
have told us that any employee who regu- 
larly uses the telephone or telegraph or the 
mails to send policies, premium statements, 
checks, reports, documents, or other infor- 
mation across state lines is engaged in inter- 
state commerce. A field man preparing a 
report on a fire loss which is to be mailed 
to a policy holder in another State is pro- 
ducing goods for interstate commerce. Goods 
include policies, financial reports, state- 
ments, correspondence, checks, in fact, 
‘articles or subjects of commerce of any 
character’. When your office girl types up 
premium notices to be mailed out of the 
State, she is engaged in interstate com- 
merce, as well as in producing goods for 
interstate commerce. 

“In fact, any work in connection with in- 
surance written for persons or on property 
located in other States would be considered 
covered work under the [Fair Labor Stand- 
ards] Act. This would likewise be true of 
work in connection with policies which, 
although written on property and for per- 
sons located within the State, are reinsured 
by out-of-State companies. Thus, for all 
practical purposes, all employees of insur- 
ance companies which write insurance for 
persons or on property located in other 
States or which reinsure their risks in other 
States would be subject to the provisions of 
the Act.” 


Co-ops and nonprofit organizations not 
exempt.—The fact that your firms are co- 
operatives and that your employees are also 
usually members of the cooperative would 
have no effect on their being covered by 
the Act. In this respect, the important 
point to consider is that they are employees, 
not that they are members of the cooperative. 
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It is no different from a stockholder of the 
telephone company being also a switchboard 
operator for the company. There is nothing 
in the Act to exclude employees of a co- 
operative or any other non-profit organiza- 
tion from its benefits.” 


Field men’s working-time record.—Prob- 
lems involved in record keeping, particularly 
with respect to field men, were touched on 
next by Mr. Weiss: 

“You are required to maintain an accurate 
record of all hours worked by all your non- 
exempt employees. This would include 
most field employees, including those who 
only work part time. Obviously, in the case 
of such employees hours can only be re- 
corded by requiring each employee to report 
his hours worked along with the other re- 
ports he makes of his activities. I appreciate 
that this presents a difficult problem to the 
company of being responsible for maintain- 
ing an accurate record of hours of employees 
with no way of checking the accuracy of the 
reports they submit. It is a problem which 
all companies with field personnel face, 
including the Government itself. I would 
add, however, that many of you have a 
simpler problem than the usual company, in 
that many of your field employees are also 
members of your boards of directors.” 


To assure compliance with the wage-hour 
law, the Assistant Administrator suggested 
checking these high spots: “Check your em- 
ployees, both the part-time and the full- 
time employees. Make certain that a record 
of their hours and their wages is being kept. 
Make sure no one receives less than 75 cents 
an hour. Make sure employees working 
over 40 hours per week receive overtime. 
Check the possibility of an exemption for 
any employee.” 

This was followed by an invitation to use 
the Wage-Hour Division’s ever-present wel- 
come mat: “If, when you have done this, 
you have any questions, I suggest you get 
in touch with your nearest wage and hour 
field office and sit down and talk things 
over with the investigator in charge. He 
will give you all the assistance and advice 
he possibly can, That is the reason we 
maintain offices throughout the country. 
There is one in nearly every State.” 


Learning to Make Gloves 


Administrative regulations permitting learn- 
ers in the glove industry to be paid less than 
the federal seventy-five cent standard have 
been revised to restrict learner occupations 

(Continued on page 1214) 
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CURRENT LITERATURE 


in the Labor Field 





The Unemployment 
Compensation Problem 


Availability for Work. Ralph Altman. 
Harvard University Press, Cambridge, Massa- 
chusetts. 1950. 350 pages. $4.50. 

Today every state has an unemployment 
compensation system. In each of these 
states, the law stipulates that the unem- 
ployed workers may not draw benefits 
unless they are able to work and available 
for work. Mr. Altman attempts to define 
these statutory provisions. 

Before going into a discussion of the 
requirements of the various unemployment 
compensation systems, it is necessary to 
consider the underlying theory of the act. 
The purpose of unemployment compensation 
is to provide benefits for individuals who 
are presently unemployed but who are able 
to work and would work except for the 
lack of a job, Critics of unemployment 
compensation argue that such payments act 
as an incentive for the worker to remain 
idle. This point can be refuted by a study 
of the benefits paid; most benefits paid do 
not allow the recipient to live at a normal 
standard of living. It is the author’s opinion 
that such benefits do “no more than protect 
from destitution.” 

The availability concept is essential be- 
cause the benefits are paid not for mere 
unemployment but only for unemployment 
when the individual is desirous of work. 
The worker who is unemployed and who is 
not seeking employment is not entitled to 
benefits. It is less difficult to state the rule 
than to create a test for such rule. 

What is the standard that should be used 
to determine when a worker is available 
for work? 

The author points out that the problem of 
arriving at a working definition is a difficult 
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one: “The very vagueness of so basic a 
portion of the unemployment compensation 
system makes its study and understanding 
of key importance to the satisfactory opera- 
tion of the whole program.” This availa- 
bility concept is the crux of the unemployment 
compensation enigma. An indication of the 
magnitude of this problem can be easily 
found by an analysis of the following figures. 
In state-administered unemployment com- 
pensation, in the first half of 1945, there 
were over 78,000 claims denials based on 
availability. People are not paid to loaf, 
but how can the loafers be segregated from 
the individuals who desire to work? The 
author has very ably presented his facts and 
ideas so that the reader can clearly under- 
stand not only the problems that are inherent 
in defining “able to work” and “available 
for work” but also the suggestions that are 
put forth to alleviate these difficulties. 


Labor’s immobility is a serious obstacle 
to full employment and hence is a cause of 
much unemployment. Labor as a whole 
displays a marked reluctance about chang- 
ing its location. This raises the problem of 
the classification of the unemployed worker 
who refuses to go to another locality for 
employment: Is such a worker available for 
work? The problem can be made more 
graphic by placing the unemployed worker 
in a town where the principal source of 
work is a factory and the worker is em- 
ployed by the factory. If the factory closes, 
can the now unemployed worker remain in 
the fown, refuse to go elsewhere for work 
and still remain available? To require the 
worker to leave his home town and go else- 
where for work conflicts with the funda- 
mental right of the individual to choose his 
own place of residence. But when the two 
come into conflict, which shall be the winner? 
Is the interest of the state in having em- 
ployed workers and providing compensation 
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for certain types of unemployment para- 
mount to the individual’s privilege of choos- 
ing his own home? It is the author’s view 
that “it would seem the better part of 
wisdom to give considerable weight to the 
worker’s selection of a locality in which he 
will seek to work. Making the claim- 
ant’s choice a critical element springs not 
only from the lack of social and economic in- 
formation already mentioned. It is based on 
a deliberate choice, in an area of doubt and 
lack of facts, to rely upon individual, not 
institutional, judgment.” 


Another factor to be considered is the 
relation of the wage scale to availability. Is 
the claimant who demands a wage of one 
dollar per hour unavailable when he refuses 
a job paying eight-five cents per hour? 
Should a worker who has never worked for 
less than two dollars per hour be compelled 
to take a job for one dollar per hour? The 
answer to the first question is “yes,” while 
the answer to the second is “no.” The 
integrity and the morale of the worker 
should be fully considered. But where shall 
the line be drawn? The wage paid to a 


worker determines, in part, not only his 
economic but his social level. In an attempt 
to solve this wage problem, the concept of 
“prevailing wage” has been extensively used. 
This acts as a protection for the worker 


in preventing him from being forced to 
take wages that are lower than those pre- 
vailing for similar work in the locality. The 
result of the use of prevailing wages, ac- 
cording to the author, is that: “The claimant 
may not ask for more but need not take 
substantially less than the prevailing wage.” 
A claimant who refuses to work unless he 
is paid a sum substantially greater than he 
has earned in the past*will be considered 
unavailable because his wage demands are 
out of line with his experience. 

The kind or type of work offered to the 
claimant has to be considered. The unem- 
ployed school teacher will not be classified 
as unavailable when she refuses to take a 
job as a saleslady. But what is the status 
of the claimant who will accept his previous 
work only? A file clerk who refuses to take 
a job as a mail clerk will be classified as 
unavailable. An interesting problem is raised 
as to the position of a union worker who 
refuses to take a nonunion job. This is a 
novel problem that so far has received little 
consideration. In a Pennsylvania Supreme 
Court case, the court held that though the 
state encouraged union membership, re- 
tention of such membership cannot change 
voluntary unemployment into involuntary 
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unemployment. The union worker is caught 
between two forces. His position is that 
of a citizen of the state and a member of a 
union. Mr. Altman believes that: “For 
practical purposes, when they conflict both 
are beyond his power to change. His only 
choice is to surrender either his union status 
or his claim for benefits. His union member- 
ship may (or may not) originally have been 
voluntary. With the passage of time, how- 
ever, his commitment becomes too great for 
any truly voluntary withdrawal.” 

Part of the availability concept consists of 
the physical and mental capacity to work. 
As to specific handicaps, there is not any 
general rule that can be followed. A war 
veteran with a paralyzed right arm was 
considered able to work as he could do 
manual work requiring the use of only one 
arm. As to blind claimants, most unem- 
ployment compensation agencies have been 
lenient. The problem of older workers is a 
serious one. In general, age per se does not 
render an individual unavailable for work. 
A Virginia commissioner’s view was that 
“one who is 67 years of age and shows a 
willingness to work within his limitation, 
does not have to meet the requirements of 
a younger and more able-bodied man in 
order to establish availability.” As a rule, 
handicapped individuals do not have too 
great a problem in obtaining unemployment 
compensation because the agencies are liberal 
in relation to this group. 

The most frequently used test to deter- 
mine availability is the “work test.” Under 
this procedure the applicant is referred to 
a job. The applicant would not be required 
to take each and every job offered to him 
but continual or even frequent refusal would 
result in the classification of unavailable. 
One weakness in this system is that the 
well-qualified applicant would get more job 
referrals than the poorly qualified applicant. 
The latter’s willingness to work would not 
be measured. One method used to over- 
come this deficiency is the requirement that 
the claimant make an independent search 
for work, 

Requiring an independent search from the 
claimant-is a good idea because many times 
the employment service does not have an 
adequate supply of jobs. But what is a 
good idea in theory has turned out to be a 
poor one in practice. The average worker 
is not very proficient in job seeking and 
consequently his labors in finding a job will 
frequently be misguided and wasted. The 
claimant is in great need of assistance and 
guidance. 
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Mr. Altman believes that there is a solu- 
tion to the unemployment compensation 
problem: “Either some new incentives must 
be found to replace the old one of personal 
gain and the emphasis laid on the right of 
the citizen vis-a-vis the State must be balanced 
by an equal insistence on his duty to con- 
tribute to the community; or else freedom 
of choice of occupation must be abandoned 
as an anachronistic survival in a world which 
has given up the principle of individual 
responsibility. . . . We have yet to provide 
subsidies or financial aids to unemployed 
workers to move to places where there is 
employment. By methods such as these 
we may meet the challenge of finding a 
middle way.” 

This book is a Wertheim Fellowship 
publication; the author is a staff member 
of the Bureau of Employment Security. 


Democracy in Industry 


Industrial Psychology and Its Social Foun- 
dations, Milton L. Blum. Harper & Brothers, 
51 East 33rd Street, New York 16, New 
York. 1949. 518 pages. $5. 

Not greater efficiency but the maximum 
satisfaction of man in his work world, is 
the primary goal of the industrial psy- 
chologist. Not the promotion of more 


harmonious employer-employee relations in 


itself, but the giving of realism and meaning 
to the why and how of such a relationship— 
through exposition of the social bases of 
industrial psychology—is what Professor 
Blum tries to and does accomplish in his book. 


The author, who is subchairman of the 
psychology department of the School of 
Business and Civic Administration at the 
City College of New York, carefully speci- 
fies that greater efficiency, often over- 
emphasized and considered the sole objec- 
tive of industrial psychology, actually is 
secondary, but that it follows as a necessary 
accompaniment when men are “free to ex- 
press their feelings, to reach goals, produce, 
and develop as secure individuals.” 

Defining industrial psychology as the ap- 
plication of psychological facts and principles 
to problems involving human relations in busi- 
ness and industry, Professor Blum asks for an 
unbiased approach of both employers and 
psychologists, as a necessary supplement 
to the utilization of current research find- 
ings in working for democracy in industry— 
and, he insists, “It would be paradoxical 
to insist that a political democracy is best 
and not maintain that an industrial democ- 
racy is also best.” Emphasizing that the 
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goal should be the satisfaction of man, not 
any one man or group, but man the “worker 

. . [the] integrated social human being,” 
the author develops this theme by employ- 
ing throughout the work material taken 
from psychological sources. 

Findings of the Hawthorne Studies, the 
significant research program started in 1927 
at the Hawthorne Works of the Western 
Electric Company in order to show the 
complexity of the problem of production in 
relation to efficiency, are presented in their 
entirety in Chapter 2 (Chapter 1 being the 
Introduction). The studies are of much interest 
because they stress the significance of em- 
ployee attitudes rather than working condi- 
tions. The thorough interrelationship of 
problems of changes in rest pauses, hours of 
work, employee attitudes, fatigue, incentives, 
hours in the working week, etc., the author 
states, is one of the more important findings 
the studies attempt to show, as the treatment 
of such problems as if they were separate, 
brings artificiality into the picture. 

Undoubtedly the most significant results 
of the Hawthorne Studies, according to 
Professor Blum, are the facts that workers 
are affected more by factors outside the job 
than those encountered on the job, and that 
workers form informal social groups. These 
groups, it was reported, take precedence 
over management-employee organizations 
and have as much to do with production as 
changes in the job environment. In solving 
problems, it was also discovered, programs 
utilizing posters, slogans and speeches—gen- 
erally considered “morale boosters” of them- 
selves —are of little avail if the group 
decides not to adopt the plan or if the plan 
fails to meet the requirements of the four 
determiners of morale—“(1) a feeling of 
togetherness, (2) need for a goal, (3) ob- 
servable progress toward a goal, and (4) 
individual participation in meaningful tasks 
necessary to achieving the goal.” This 
twelve-year-old program is gone into so ex- 
tensively, explains the author, because it 
represents a vast improvement over all other 
work done in this field. 

His following four chapters are concerned 
with employee attitudes, the importance of 
which is now well known; job satisfaction 
and dissatisfaction, dependent to a large 
degree on these attitudes; industrial morale, 
sometimes confused with job satisfaction; 
and the use of incentives to increase morale 
and job satisfaction. The next chapters 
make some revelations of current findings 
in job analysis, time and motion studies 
(psychological nature of employee resistance 
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to them), fatigue, monotony, work environ- 
ment, psychological factors contributing to 
accidents, effective leadership (which the 
author calls not an entity in itself but the 
result of the relationship between subordi- 
nate and superior), industrial warfare (un- 
derlying motives and conflicting needs) and 
unemployment (psychological changes it 
brings to the individual and his family). 

On the subject of industrial warfare Pro- 
fessor Blum expresses the theory that wages, 
hours, working conditions, etc., are only sur- 
face reasons for conflict—that the underly- 
ing motive for this “warfare” is the desire 
for power. Both groups shove reason and 
understanding into the background and at- 
tempt to solve their problems through force. 
The social and material destruction caused 
by industrial conflict, he insists, can be 
remedied only by mature bargaining of both 
groups on matters of joint control. To 
supplement his own material Professor 
Blum offers thirty-seven conclusions formu- 
lated by Golden and Ruttenburg, two au- 
thorities on labor and joint authors of The 
Dynamics of Industrial Democracy, which 
wholly corroborate his solution. 

The closing chapters deal with consumer 
research, advertising and selling. They il- 
lustrate the value of research—in making 
business more efficient, in correcting the use 
of psychology in selling (having nothing to 
do with the misused concept of “psychology 
of selling’) and in introducing restraint into 
the interpreting of results of advertising 
research—without which we get claims not 
necessarily based on fact. 

A generally impartial discussion is given 
both sides of the employer-employee rela- 
tionship by Professor Blum, though he is 
critical at all points where he finds criticism 
necessary in getting rid of the emotion that 
would hold back progress. 

As a revelation of just what industrial 
psychology is and how it can be applied, 
the book is of unique value to employers 
and union executives as well as to professors 
of and students in such courses as personnel 
psychology, business psychology, industrial 
psychology and applied psychology. To 
those who fear its “infiltration” into the busi- 
ness and industrial world, Professor Blum 
gives a reassurance: “Industrial psychology 
cannot be made a tool for promoting the 
special aims of either group. It is well fitted 
to serve the community because its scientific 
basis prevents bias and prejudgments.” 
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Law Is the Only Recourse 


Labor Problems and Labor Law. Albion 
Guilford Taylor. Prentice-Hall, Inc., 70 
Fifth Avenue, New York 11, New York. 
1950. 608 pages. $6.65. 

This is the second edition of a book first 
published in 1938. Since that time, the 
author feels, there have been significant 
developments in labor-management relations, 
and thus this volume has been prepared. 
Two entirely new chapters have been added, 
one on wage theories and another on collec- 
tive bargaining. 

Mr. Taylor’s book is an adequate and 
impartial presentation of the history and 
developing principles which have produced 
the current labor situation. He begins with 
the rise of industrialism and the cataclysmic 
changes that took place in the economic 
order. The treatment of technological unem- 
ployment is particularly good. There are the 
stories of workers smashing machinery and 
burning mills in a vain effort to stave off 
the unemployment that loomed behind the 
figure of machine production. He proceeds 
through all the changes that were wrought 
in working hours, working ages and the 
decline of craftsmanship to a suggestion that 
a dismissal wage would shift the cost of 
new inventions from the worker to the con- 
cern that introduces them. 

No treatment of the history of labor in 
modern times would be complete without a 
long examination of migration of the people. 
The marked effects on the American eco- 
nomy are undeniable. The standard of liv- 
ing went steadily upward, despite the fact 
that there were temporary setbacks brought 
about by such things as a sudden large im- 
migration into the United States by European 
groups who lived cheaply and worked for ° 
less than their American counterparts. How- 
ever, the author does not fail to point out 
that the standard of living rose only in 
terms of consumer goods. The industrial 
system served to brutalize in a cultural 
sense, and it is only through increased lei- 
sure time put to good use that the broaden- 
ing of the individual can be accomplished. 


This book is excellent as a history of 
theories. The author traces the principal 
lines of thought on wages, hours, unioniza- 
tion and the causes of unemployment and 
poverty. The theories cover everything from 
Marx's evaluation of work to the principles 
of the National Association of Manufacturers. 

As the title of the book suggests, the 
best way to study the labor movement is 
to study the legislation on the subject and 
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the cases that have gone into the courts to test 
those laws. The basic rights and concepts 
involved are analyzed and correlated with 
the laws that evolved and the judicial inter- 
pretations of those laws. The various cir- 
cumstances that necessitated labor law—the 
inequities, the injustices and the abuses— 
are impartially and thoroughly evaluated. 

The book ends on current trends, which 
are toward security programs. Of course, a 
book on concepts of security cannot be 
treated completely yet because the drama 
is still being acted. But Mr. Taylor’s book 
will make the present and the future more 
easily understood for those who want a firm 
footing from which to look ahead. 


Basic Issues Facing the World 


A report on labor conditions and related 
matters all over the world is contained in 
a Report of the Director-General of the 
International Labor Office for the thirty- 
third session of the International Labor 
Conference in Geneva, Switzerland. David 
A. Morse, in making the report, attempts 
“to describe the basic labour and _ social 
issues facing the world today and to indi- 
cate the manner in which the I. L. O. has 
proceeded to meet them.” 

The ILO has completed over thirty years 
of work. Today the membership of the 
organization includes sixty states: twenty- 
one European, nineteen American, thirteen 
Asian, four African and three from Oceania. 

The. coverage of this report—on a world- 
wide basis—includes the economic back- 
ground of current issues, trends of social 
policy, the productivity of labor, activities of 
the ILO, and information on the publications, 
statistics and finance of the organization. 

The 152-page report, at a cost of one 
dollar, is available from International Labor 
Office, Washington Branch, 1825 Jefferson 
Place, N. W., Washington 6, D. C. 


ARTICLES 


Race, Creed, Color or National Origin . . . 
The State of Washington declares in its law 
that practices of discrimination in employ- 
ment on these bases constitute matters of 
state concern and “menace the foundations 
of a free democratic state.” For a compara- 
tive study of Washington's “Law Against 
Discrimination in Employment” with simi- 
lar enactments of other states, see Helsell, 
“The Law Against Discrimination in Employ- 
ment,” Washington Law Review, August, 1950. 
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“Arising Out of Employment” . .. The 
author brings forward a test to help in de- 
termining whether, under the law, certain 
types of injuries are compensable under 
workmen’s compensation acts.—Hart, “Limi- 
tation on Compensability: Arising Out of Em- 
ployment,” NACCA Law Journal, May, 1950. 


Patentees at the Whim of the Courts? 
. . « The framers of the Constitution meant 
to protect developers of creative works, 
copyrighted and patented alike, by the lan- 
guage of Article I, Section 8, but at this 
time unequal development of the two types 
of protection requires legislative reform of 
the patent laws—and perhaps more.—Buckles, 
“Property Rights in Creative Works—A 
Comparison of Copyright and Patent Laws,” 
Journal of the Patent Office Society, June, 1950. 


Holding the Bag—and Statutory Estoppel 
Statutory devices for protecting a 
purchaser of land who receives faulty title 
from the vendor are discussed. The author 
says: “The estoppel-by-deed statutes have 


contributed little of value to the general law 
on the subject.”—Swenson, “Statutory Es- 


toppel by Deed,” Washington University 
Law Quarterly, June, 1950. 


Agent as Fiduciary . . ‘. A law professor 
discusses fiduciary obligations of agents, and 
asserts that a “middle man” appears to be 
neither fiduciary nor agent.—Evans, “Fi- 
duciary Obligations of Agents,” Hestern Re- 
serve Law Review, June, 1950. 


Administrative Law—Federal . Dis- 
cussed in this lengthy article are “changing 
ideas of American executive power” as they 
relate to administration and administrative 
law, with reference to the writings of Freund, 
Wyman, Goodnow and Willoughby.—Grund- 
stein, “Presidential Power, Administration 
and Administrative Law,” George | ashing- 
ton Law Review, April, 1950. 

Authority on Appeal . . . Briefing and 
argument of an appeal is the subject matter 
of this article, written by an associate jus- 
tice of the Appellate Division of the New 
York Supreme Court.—Carswell, “The Brief- 
ing and Argument of an Appeal,” Brooklyn 
Law Review, April, 1950. 

Great Lakes-St. Lawrence Seaway 
In the 1920's, railroad executives supported 
construction of such a seaway. Today the 
American Association of Railroads is the 
strongest opponent to the project. Here is 
a summary of the reasons given for the sup- 
port extended three decades ago, but with- 
held at the present time.— Angel, “The 
Great Lakes-St. Lawrence Project,” Land 
Economics, August, 1950. 
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BENEFITS—-FUNDING—TAX EXEMPTION OF NEGOTIATED 
PENSION PLANS—Continued from page 1174 





obligation it imposes on the company to pay 
the calculated contribution under strict ad- 
herence to the method, The past-service 
liability is not separately determined, so that 
the company cannot vary its contribution 
in accordance with its current budget, as is 
possible under other methods of funding. 
The maximum amount deductible from 
gross income under Code Section 23 (p) is 
the amount of the calculated contribution. 


(6) Entry-Age-Normal-Cost Method.— 
The procedure under this method is as 
follows: 

(a) There is determined for the age of 
each employee, or for the average age of 
each group of employees, as of the com- 
mencement of service, the percentage of 
future compensation required to provide the 
ultimate pensions. The total of these per- 
centages of the compensation for the current 
year represents what is called the “normal 
cost” of the plan. 

(b) The present value of all future bene- 
fits expected to be paid to present employees 
and the present value of all future normal 
cost are then determined. 


(c) The present value of the benefits, less 
the present value of the normal cost, as de- 
termined in (b), represents the past-service 
liability, or, alternatively, it is the amount 
of assets which would now be in the pension 
fund if the plan had been in effect from the 
commencement of each employee’s service. 


This method is possibly the most natural 
and logical one for plans providing pensions 
of the flat-benefit type or of the type based 
on final compensation and is thus very well 
adapted to many negotiated plans. It has 
the advantages of producing a normal cost 
which is likely to remain a stable percentage 
of the payroll from year to year and of segre- 
gating the past-service liability so that it can 
be amortized in a manner best conforming with 
the fiscal policy and circumstances of the 
company from time to time. 


The method may be used where the me- 
dium of funding is either a trust fund or 
deposit administration by an insurance com- 
pany and the maximum annual contribution 
is the normal cost, plus ten per cent of the 
original past-service liability, subject to ad- 
justment for “experience gains and losses” 
in the future operation of the plan. 
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The method is used for the Motor Plan, 
in which case the company has undertaken, 
in the pension agreement, to make contribu- 
tions equal to the normal cost of the plan, 
plus amounts sufficient to amortize the past- 
service liability in thirty years. 


Commentary on Funding 
and Tax Exemption 


It is evident from the foregoing that 
there is a wide variety in the methods of 
funding now being used for the pension 
plans established through collective bargain- 
ing, in the amount and timing of the con- 
tributions to be made by employers and in 
the general principles underlying the funding 
of the plans. It is likely therefore that, in the 
future revision of pension agreements, greater 
uniformity in these matters will be achieved. 


Analysis of the various methods of fund- 
ing indicates that in such revision the fol- 
lowing developments are likely to occur: 


’ 


(a) The “pay-as-you-go” and “terminal” 
funding methods will be discarded, because 
they involve a steadily increasing annual 
cost, without the maximum tax-exemption 
advantages applicable to other methods. 

(b) The “unit-purchase” method will 
emerge as the usual method of funding plans 
of the unit-accrual type of benefit and the 
“entry-age-normal-cost” method will come 
into general use for plans of the “flat bene- 
fit” and “final compensation” types. 


(c) Employers will come to recognize 
that pension cost is not dependent on the 
realization of profits but is an integral part 
of the expense of operation, to the same 
degree as wages and salaries, and hence will 
seek long-term stabilization of the cost and 
of tax exemption from year to year. 

Such long-term stabilization will possibly 
be obtained by taking the attitude that a 
pension plan is in the nature of a permanent 
feature-of the employer’s business and that 
the annual contribution should consist of the 
current-service cost plus either (a) interest 
on the past-service liability (the minimum 
prescribed for current funding by the Bu- 
reau of Internal Revenue) or.(b) an install- 
ment sufficient to amortize the past-service 
liability over a very long period, such as 
thirty or forty years. [The End] 
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Will the Lame Duck Talk Turkey? 


The Ejighty-first Congress reconvened 
Monday, November 27, as originally sched- 
uled. In the half-hearted way of lame-duck 
Congresses, it will have on its mind such 
major legislation as excess profits taxes, 
rent control extension and international 
commitments; but it is thought that it may 
put through a bit of labor legislation in the 
form of the Railway Labor Act amendments 
permitting union shops and providing for 
the check-off of union dues. The Senate 
has this bill (S. 3295) on its calendar for 
early consideration. 

This Congress is not expected to do much, 
and even the Eighty-second Congress, which 
will have fewer liberal supporters thap the 
Eighty-first, cannot be expected to put 
through much labor legislation. The chances 
for Taft-Hartley repeal are almost nil, al- 
though it is probable that there will be some 
revision. In a telephone interview with 
U. S. News and World Report, Senator Taft 
stated his views on the subject, as follows: 

“Q How far would you say this cam- 
paign of the labor people indicated a trend 
toward some revision of the Taft-Hartley 
Act at the next session? Does it mean that 
finally we are going to get some of the revi- 
sion that you yourself sponsored? 

“A I think so, although it has to be ap- 
proached carefully because we don’t want to 
precipitate a bitter fight. We'd like to find 
out in advance just what position the ma- 
jority in Congress is going to take on it. 


“Q In other words, if there were co- 
operation from all groups, you could get 
some necessary changes made? 

“A That's right. 

“Q So it all boils down to whether they 
want to make an issue of it or whether they 
really want changes? 
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“A That’s right. We don’t want to start 
amending the law until we’re certain there’s 
a real demand for it, and that we don’t just 
get into a cat-and-dog fight.” 

Other bills which have been plowing their 
ways slowly through the processes of be- 
coming, or not becoming, law—bills of fairly 
current nature—are concerned with the 
establishment of a Labor Extension Service 
and a Bureau of Accident Prevention in the 
Department of Labor; equal pay for women; 
subsidization of anthracite production to 
maintain employment in anthracite areas; 
expansion of the government’s program for 
disabled and handicapped persons; prohibi- 
tion of strikes and lockouts in the railroads; 
antitrust restrictions for unions; re-establish- 
ment of regular postal service; and sanction 
of the maritime hiring hall system. 

The Senate Committee on Labor and 
Public Welfare, which has done a great 
amount of investigatory work in labor-man- 
agement relations during the Eighty-first 
Congress, lost its chairman, Senator Elbert 
Thomas of Utah, in the election; Senator 
Thomas will probably be replaced by Sena- 
tor James Murray, the Democratic Senator 
from Montana, who is presently serving as 
the Chairman of the Subcommittee on Labor- 
Management Relations. 


State Legislation 

Citizens of several of the states voted on 
labor and welfare measures in the November 
7 elections. The voters of Massachusetts 
amended their Old Age Assistance Law so 
as to reduce the eligible age from sixty-five 
to sixty-three, and to establish a minimum 
monthly payment of $75 to eligible, deserv- 
ing persons, and a minimum monthly pay- 
ment of $85 to persons who are blind. In 
administering the law, this minimum pay- 
ment will be determined in connection with 
the other incomes an applicant receives, so 
that when persons become eligible for social 
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security benefits the state’s burden will in 
many instances be considerably lightened. 
The eligible age has been lowered to provide 
for those who can no longer obtain em- 
ployment even though they have not reached 
the official retiring age. 


Oregon citizens voted approval of the 
old-age assistance act amended by the legis- 
lature at their request. In 1948 they adopted 
an initiative petition raising the old-age pen- 
sion minimum from $30 to $50, and instruct- 
ing the legislature to enact a law embodying 
the provisions of the petition. The legisla- 
ture accordingly revised the old-age pension 
act, but retained the requirement that sixty-five 


be the eligible age (the initiative petition had 
reduced the eligible age for women to sixty). 
The revised law also has a new clause provid- 
ing for penalties for fraud in obtaining benefits. 


Arizona petitions to increase unemploy- 
ment compensation benefits and extend such 
benefits to agricultural labor, to provide a 
$75 minimum for old-age pensions, and to 
amend the workmen’s compensation laws 
all were defeated. An Arkansas petition for 
repeal of the open-shop amendment to the 
Constitution was taken off the ballot. 
Washington defeated a proposal to refer 
certain sections of its disability compensa- 
tion law to the electorate. 
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and to offset prior experience against the 
480-hour learning period.. Also, the submin- 
imum rate permitted for the first 320 hours 
Was raised to sixty cents, an increase of 
five cents an hour. Sixty-five cents is the 
scale for the remainder of the learning period. 

Learner occupations are now limited to 
hand and machine stitching on leather dress 
gloves, machine stitching on knit fabric and 
work gloves, and finger knitting and finger 
closing on knit wool gloves.—Code of Fed- 
eral Regulations, Title 29, Chapter V, Part 
522.220, 15 F. R. 6888. 


$1,000 Fine for Hiring Children 


For hiring children under sixteen years 
old, a canning company had become subject 
to a wage-hour injunction prohibiting the 
illegal use of child labor in the future. De- 
spite the injunction, an investigation by the 
Wage-Hour Division revealed that six girls 
below the legal working age were on the 
payroll five months later. The Division filed 
proceedings against the company and its 
owners, charging contempt of the injunction. 


The owners claimed that they did no hir- 
ing themselves, that the hiring was done by 
a young man in the office and that any 
illegal employment of children was his fault. 
This argument was of no avail. Regardless 
of who hired the underage children, the 
responsibility rested upon the owners, the 





Ci ee SD 


court said, especially after the child labor 
restrictions of the law were so pointedly 
brought to their attenion by the prior in- 
junction suit. 

In face of the irijunction, the owners had 
a duty to see that children below the legal 
working age were not employed in their 
business. “Measures have to be taken to 
affirmatively comply with the law,” declared 
the court. The hiring agent should have 
been jnstructed to see that the law was 
obeyed and to find out how old the appli- 
cants were (such a practice should be fol- 
lowed even though no injunction is involved). 
Whether or not this was done could not be 
determined because the young man who did 
the hiring was not called as a witness. 

A fine of $1,000 was levied against the 
firm. This was considered a moderate pen- 
alty by the court. A moderate fine was 
decided upon for three reasons: The em- 
ployers did not deliberately flout the injunc- 
tion; the seasonal business necessitated 
quick employment of a large number of 
workers; and only six employees out of 400 
were underage. But the court warned that 
‘if the lessons which should have been 
learned by the defendants in this case are 
not heeded in the future, the results 
[will] be very much more substantial than 
in this case.”—Tobin v. Chester Packing Com- 
pany, et al., 19 Lapor Cases { 66,020 (DC 
Md., 1950). 
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Determination of Bargaining Units 


And when we turn to the nature of the 
bargaining unit, look at the history of Sec- 
tion 9(b)(2) * which was supposed, accord- 
ing to many, to re-establish the craft unit, 
but which has had very little effect upon 
the determination of the unit except among 
a relatively small number of skilled main- 
tenance craftsmen, because a wide and 
sweeping application of the section would 
have wrecked the labor movement. Section 
9(c)(5)™ has likewise had far less effect 
in abolishing the extent-of-organization 
theory than was expected. Granted, extent 
of organization is not controlling; it still 
remains a formidable factor. 


Jurisdictional Disputes 


What has beconre of the mandate of Sec- 
tion 10 (k) that the Board shall “hear and 
determine” the unresolved jurisdictional dis- 
pute? The Board, like the rest of us, abdi- 
cated the impossible task of resolving the 
issues of labor cannibalism and now orders, 
in such a case, only that the aggressor 
union stop the actual roasting of the victim. 
In the face of a’ secondary boycott, the Board 
restores the status quo. But the Board does 
not resolve the dispute. It leaves the employer 
and union to proceed with a process of slow 
extermination of the rival union, so long as 
the action is not overt. Unfortunately, the 
sweeping postulate of a statute, devoid of 
any standard of decision, not carefully 


drafted and considered, cannot neatly chan- 
nel these wild eddies of the labor stream. 


Failure of Taft-Hartley 
to Solve Basic Problems 


These are some of the many examples 
which show how naive postulates of the act 
cannot live in an industrial society such as 
ours in the face of countereconomic impera- 
tives. Some of these pronouncements were 
not intended to be more than political mani- 
festos. They were meant to satisfy political 
pressure groups rather than to pressure 
labor and industry into impossible strictures. 
This act is now suffering a similar partial 
disintegration to that which overtook the 
sweeping but impractical imperatives of the 
Sherman Act and the Clayton Act. 

Because the Board is’/burdened with the 
tremendous task of collating the material 
required under Sections 9(f), (g) and (h) of 
the act, its process is delayed. As a con- 
sequence, hearings on unfair practice charges 
often do not take place until after a lapse 
of six to nine months. As a result, during 
the interval the enforcement of the act is 
frustrated and we go through a period of 
nihilism in labor relations. 

With the change in interpretation of the 
act, necessitated by the nature of the times, 
and with the kind of delay and confusion 
we have mentioned, the act makes it im- 
possible properly to predict for the parties 
the impact of the law. Instead of ushering 





The broad guarantee of Section 9 (b) (2) 
establishing the right to organize into craft 
bargaining units has been qualified by NLRB, 
which holds that considerations other than a 
prior Board determination prohibit setting up 
distinct craft units. In Kimberly-Clark Corpora- 
tion, 2 CCH Labor Law Reports (4th Ed.) 
{ 8237, 78 NLRB 478 (1948), the functional 
interdependence and high degree of integra- 
tion of all departments, plus a four-year history 
of bargaining as a unit, were held sufficient to 
prohibit paper testers from being certified as an 
appropriate unit in a paper mill. In Mont- 
gomery Ward & Company, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8073, 78 NLRB 1070 
(1948), the close relationship of their work to 
salesmen’'s, plus similarity in wages, hours and 
working conditions, constituted the reasons why 
NLRB failed to certify gas station attendants as 
an appropriate unit. In Goodall Company, 2 
CCH Labor Law Reports (4th Ed.) { 8437, 80 
NLRB 562 (1948), the performance of work in 
the same building and the absence of any 
cogent reason for separate treatment were ad- 
vanced by the Board for refusing to certify 
production employees as a separate unit. The 


Taft-Hartley Act After Three Years 


integrated nature of the employer's operations, 
uniform conditions of employment and the close 
relationship and community of interests among 
both groups were other reasons advanced by the 
Board for emasculating Section 9 (b) (2). 

2 The extent of organization of employees, 
though not controlling, is still considered by the 
Board in determining an appropriate unit. In 
Dixie Manufacturing Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8160, 79 NLRB 645 
(1948), the Board certified a separate unit, 
holding the extent of organization a determin- 
ing factor, but not controlling. In American 
Security & Trust Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8243, 78 NLRB 927 (1948), 
the Board held that a residual group of un- 
represented workers constituted a separate bar- 
gaining unit, stating that such a grouping will 
not be prohibited by the extent-of-organization 
theory of Section 9 (c) (5). In United States 
Pipe and Manufacturing Company, 78 NLRB 15 
(1948), the Board held that the jurisdictional 
award by the parent labor organization is en- 
titled to some weight, though it is not con- 
trolling, in determining the appropriateness of 
a unit. 
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in a period of stability and precision in 
labor relations, which was the avowed pur- 
pose of the act, it has done the opposite. 


The fundamental flaw in this giant at- 
tempt to codify labor relations seems to 
rest upon the concept that the regulation 
of tactics of employers and unions in labor 
disputes would solve the basic problem. 
The act was designed to sharpen the weapons 
of conflict, primarily in favor of the em- 
ployer, and, secondarily, to weaken them 
so far as the unions were concerned, rather 
than to establish the bases for harmonious 
labor relations. 

The act seems to be designed for the 
fluidity of attack and counterattack rather 
than for the evolution of stable relationships. 
It invites a constant shifting in the bargain- 
ing agent, in its composition (the unit), in 
its personnel (the union), in its implemen- 
tation (the union-shop contract) and in its 
very life (decertification). All of these sec- 
tions compose at the same time effective 
instruments for use of a rival union to un- 
seat an accepted representative. Perhaps in 
their martial picture of labor relations the 
draftsmen thought they would benefit man- 





agement by inviting rival unions to fight it 
out, so that employers would benefit by 
divided opposition. If so, they have par- 
tially achieved their purpose. They have 
offered the bombs and dynamite to un- 
friendly factions of labor with which to 
blow up each other’s existing relationships. 
Nevertheless the naiveté of these Congres- 
sional revolutionaries is amazing; they have 
disregarded decades of constructive building 
of stable relationships and they have shaken 
the props of an industrial government bene- 
ficial to management. 


We submit that the economy does need 
some regulatory mechanism. for secondary 
boycotts undertaken for the furtherance of 
jurisdictional disputes, some method of 
resolution of such jurisdictional disputes, 
some manner for protecting the general 
public in national strikes against the public 
interest, some opportunity and protection to 
the unions in their assumption of a greater 
social responsibility. But these needs have 
not been met and, instead, the act has ushered 
in a period of corroding law, confusion in 
administration and delay in adjudication. 


[The End] 
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a different conclusion.” Apparently realiz- 


ing the inconsistency, he qualified the latter 
statement by saying that there was no 
adequate opinion in the earlier award, and 
that it was on a slightly different issue. The 
arbitrator expressed the dilemma in the fol- 
lowing words: “Placing the Company in 
the position of having two arbitrators make 
different rulings on the same question is 
repugnant to all parties; the very dignity 
of arbitration is endangered, and, on the 
surface, it would appear that arbitration is 
dangerously subjective. Therefore, it is only 
after sincere and prolonged deliberation that 
the uridersigned makes [this] . . . ruling.” “ 
It appears that the fact situations of the 
cases were enough alike that he did not 
feel entirely free to deviate from the prior 
award, because to do so would make it ap- 
pear that arbitration is “dangerously sub- 


jective”; he concluded, however, that there 
was sufficient distinction between the cases 
to justify a refusal to be bound by the prior 
award.” 

From this analysis, it would reasonably 
appear that although prior arbitration awards 
are not binding in exactly the same sense 
that authoritative legal decisions are, yet 
they may have a force which can be charac- 
terized as being authoritative. 


Persuasive Prior Awards 


While prior awards have authoritative 
force in some situations, the great mass of 
awards have persuasive force only.“ Nothing 
is settled by saying that prior awards do 
or do not have force of precedent. Rather, 
it is essential that one recognize that the 
precedential force of prior awards always is 





* 7 Lab. Arb. Rep., at p. 138. 

* 7 Lab. Arb. Rep., at p. 139. 

* Sometimes an arbitrator will enforce the 
prior award of another arbitrator, as was the 
case where an award included an unpaid amount 
due an employee under an earlier award. Hertz 
Pharmacy, 6 Lab. Arb. Rep. 463 (1947). Also see 
Industrial Council of Cloak, Suit & Skirt Manu- 
facturers, Inc., 1 Am. Lab. Arb. Awards { 67,524 
(1946). 
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* Salmond defined the persuasive precedent 
as one which depends for its influence upon its 
own merits, and upon its merits alone. Sal- 
mond, work cited, footnote 20, Section 58. He 
also included judicial dicta with the persuasive 
precedents. Thus it might be said that dicta in 
prior awards differ from decisions in prior 
awards primarily in regard to the degree of 
force exerted by each. 
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a question of degree: the range is broad, 
covering prior awards that have absolutely 
no persuasive force as well as those which 
are binding in future like cases. The divid- 
ing line cannot be drawn with finality, just 
as the line between authoritative force and 
persuasive force cannot be established ab- 
solutely. Confusion is avoided by remember- 
ing that it is only a question of degree in 
each particular case, depending upon factors 
involved. The following analysis is made 
with these thoughts in mind. 


There are many cases where the arbitrator 
clearly was persuaded by prior awards.” It 
is easy for an arbitrator to be persuaded by 
a prior award that is in near agreement with 
his own views. Moreover, most awards state 
a principle which will. be followed on the 
basis of being the more logical and desirable 
result under the facts. In law we speak of 
the reasonably*prudent man; most awards 
can be said to incorporate the view of the 
reasonably prudent man, and it is reason- 
able to expect other men, in similar cases, 
to be persuaded to some extent by the awards 
and their reasoning. The considered judg- 
ment of one arbitrator cannot be dismissed 
lightly or ignored,” especially if he is a 
seasoned observer of industrial relations “ 
or if he is a widely known and respected au- 
thority.” Moreover, when a party cites an 
award, the arbitrator cannot disregard it 
with complete impunity. The good faith 
of the arbitrator and respect for the citing 
party require the arbitrator at least to con- 


sider the contentions of that party and their 
sources. 

An interesting case illustrating the extreme 
to which arbitrators might go in order to 
consider a prior award is Boston Daily News- 
papers.” At the arbitration hearing the union 
presented oral testimony in regard to the 
existence of an award, rendered in 1917, 
which was alleged to support the union’s 
contention. After the hearing was adjourned, 
the union was able to secure the documents 
involved in the prior case and requested 
that the arbitration board be reconvened 
for the purpose of considering the prior 
award and the data involved therein. The 
employers first argued that the 1917 decision 
was irrelevant, but later consented to a 
second hearing.” At the second hearing the 
prior award was considered, but was found 
not to involve an analogous situation; thus 
it was given no weight.™ 

In all civil-law countries, as has been 
noted, the binding force of precedents is 
recognized definitely in practice in one situa- 
tion, which is called a settled course of deci- 
sion. An analogous situation is found in 
labor arbitration awards; a settled course of 
decision on a point is regarded as highly 
persuasive,” or strongly authoritative.” How- 
ever, arbitrators may refuse to be swayed 
by cited awards; an arbitrator may make 
distinctions between cases ® or he may state 
flatly that he cannot agree with the conclu- 
sion of cited precedents.” But even though 
he disagrees with the conclusion of prior 





For example, Ingram-Richardson Manufac- 
turing Company, 12 Lab. Arb. Rep. 1044, 1049- 
1053 (1949); Combustion Engineering Company, 
9 Lab. Arb. Rep. 515, 517 (1948); Aviation 
Maintenance Corporation, 8 Lab. Arb. Rep. 261, 
271 (1947); Phillips Petroleum Company, 7 Lab. 
Arb. Rep. 724, 729 (1947): Connecticut River 
Mills, Inc., 6 Lab. Arb. Rep. 1017, 1019 (1947); 
American Radiator & Standard Sanitary Corpo- 
ration, 1 Am. Lab. Arb. Awards { 67,287 (1946); 
Milwaukee Independent Meat Packers Associa- 
tion, 7 Lab. Arb. Rep. 79, 80 (1947). 

*® Justin, article cited, footnote 4, p. 14. 

*” Bethlehem Steel Company, 6 Lab. Arb. Rep. 
397, 402 (1947). 

% Aviation Maintenance Corporation, cited at 
footnote 47, p. 272. 

516 Lab. Arb. Rep. 179 (1946). 

52 Although consenting to the second hearing, 
the employers requested that their protest be 
registered in order to forestall the creation of a 
precedent with respect to the submission of 
evidence after an arbitration hearing is closed. 
6 Lab. Arb. Rep., at p. 184. 

536 Lab. Arb. Rep., at p. 185. The chairman 
of this arbitration board was not a lawyer. 
While it might be expected that persons trained 
in law would adhere to the doctrine of prece- 
dent, it is interesting to note that many of the 
arbitrators who give precedential force to prior 
awards are not lawyers. One writer has re- 
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ceived the ‘‘distinct impression that laymen in 
a judicial position are quite as eager as lawyers 
in pursuing, and quite as contentious in dis- 
secting, the available precedents.’’ Garrison, 
article cited, footnote 8, p. 583. 

% For example, Great Lakes Spring Corpora- 
tion, 12 Lab. Arb. Rep. 779, 783 (1949); Jnter- 
national Harvester Company, 12 Lab. Arb. Rep. 
707, 709 (1949); Highway Transport Association 
of Upstate New York, 11 Lab. Arb. Rep. 1081, 
1083 (1948); Milwaukee Independent Meat Pack- 
ers Association, cited at footnote 47, p. 80; Con- 
necticut River Mills, Inc., cited at footnote’ 47, 
p. 1019; Bethlehem Steel Company, cited at foot- 
note 49, pp. 400-402. 

% Bethlehem Steel Company, cited at footnote 
49, p. 402, where the arbitrator declared that 
unanimous recommendations of arbitrators 
should be accorded great weight. 

%* For example, Youngstown Sheet & Tube 
Company, 12 Lab. Arb. Rep. 865, 869 (1949); 
Eastern Stainless Steel Corporation, 12 Lab. 
Arb. Rep. 709, 713 (1949); Deere & Company, 
11 Lab. Arb. Rep. 561, 563 (1948); Standard 
Brands, Inc., 7 Lab. Arb. Rep. 663, 665 (1947); 
The Baker & Taylor Company, 1 Am. Lab. Arb. 
Awards { 67,318 (1944). 

5 Consolidated Chemical 
Lab. Arb. Rep. 714, 716 (1947). 
Wing Manufacturing Company, 
Rep. 403, 4Q6 (1947). 


Industries, Inc., 6 
Also see L. J. 
6 Lab. Arb. 
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awards, he may not feel free to ignore them 
entirely; he may say that upon careful ex- 
amination of cited awards he has found 
nothing to alter his thinking on the matter,” 
or he may acknowledge the awards but give 
no indication as to their persuasive force 
upon him.” An arbitrator may reject prior 
awards which fail to set forth with clarity 
the reasons therefor,” and accept clearly 
reasoned opinions with the statement that 
the “reasoning applies with persuasive force 
to the instant case.’”™ 


Because arbitrators recognize that use of 
their awards may be sought in similar cases, 
they sometimes caution against the precedential 
use of a particular award, especially if there 
are features peculiar to the case which make 
the award inappropriate as a guide for any 
other case.” International Railway Company “ 
illustrates the situation which prompts arbi- 
trators to advise restricted use of the award 
in future cases. That award involved thirty 
different issues, but because all issues were 
taken as closely related parts of an integral 
whole there was no distinct correlation be- 
tween the facts and circumstances concern- 
ing an issue and the specific award as to 
that issue. 

It is probable that many disputes are 
settled before reaching arbitration because 


the parties are aware of prior awards on the 
issues involved which point out the objective 
merits of contentions and which are indica- 
tive of results likely to be had through arbi- 
tration. This is of great value in itself as a 
contribution to industrial peace, a contribu- 
tion, however, which is not capable of exact 
determination. For this reason the over-all 
precedential effect of arbitration awards can- 
not be stated. A comparison of the frequency 
of precedent citation in arbitration cases 
with that in law cases fails to reveal the true 
precedential effect of awards. The reporting 
of labor arbitration awards is of such recent 
advent that as yet there is no great body 
of industrial case law to which to turn. It 
follows that the absence of copious citations 
in arbitration cases does not mean that 
awards are not given more than incidental 
precedential recognition. 


Currently, many situations are arising in 
labor-management relations concerning which 
there is no prior award to be considered. 
However, a rapid development of industrial 
case law now is in progress. The develop- 
ment is so plainly visible, in fact, that it 
would appear reasonable to predict that the 
precedential use of arbitration awards will 
assume greatly increased significance in the 


future.“ [The End] 











ClIO ASKS CHANGE IN LAW 


“The Defense Production Act fails to 
serve as a weapon against impending infla- 
tion. There is urgent need to revise this 
law,” said Emil Rieve of the CIO Committee 
on Economic Policy in a statement made 
recently in Washington. He said that the 
act’s wage-price “tie-in” provisions are “in- 
equitable and unworkable,” and that the law 
should be amended to provide authority for 
“selective and general price controls with- 
out the necessity of wage controls.” 


The CIO spokesman called for an effective 
rent control to protect millions of families 
in defénse production centers from threat- 
ening rises in the cost of housing. He 
added, “Pay increases now being obtained 
through collective bargaining represent an 
attempt by wage and salary earners to bring 
their buying power up to a position of equity 
in the national economy.” 





5388 Andrew Williams Meat Company, 8 Lab. 
Arb. Rep. 518, 525 (1947); Hachange Orange 
Products Company, 7 Lab. Arb. Rep. 67, 69 
(1947). 

% Anaconda Wire & Cable Company, 10 Lab. 
Arb. Rep. 20, 24 (1948); Lebanon Steel Foundry, 
6 Lab. Arb. Rep. 633, 634 (1947). 

* Consolidated Chemical Industries, Inc., cited 
at footnote 57, p. 716. 

616 Lab. Arb. Rep., at p. 717. 

® Walla Walla Canning Company, 6 Lab. Arb. 
Rep. 323 (1947); International Railway Com- 
pany, 1 Am. Lab. Arb. Awards { 67,211 (1946). 
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* Cited at footnote 62. 

“In Bakery and Confectionery Workers Union 
v. Hall Baking Company, 320 Mass. 286, 69 
N. E. (2d) 111 (1946), a labor arbitration award 
was reviewed under the Massachusetts arbitra- 
tion statute; the court, in sustaining the award, 
was impressed by the fact that similar awards 
had been rendered in other arbitration cases. 
Thus, one might conclude that in arbitration 
under a state statute which provides for court 
review, the award will be strengthened if sup- 
ported by prior awards. 
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viewed respect for picket lines as a pro- 
tected activity.” In the only case raising 
the question of the status of a slowdown 
under the Wagner Act, however, the Board 
indicated that it would not regard such ac- 
tion as protected against employer disci- 
pline.* The case did not actually involve a 
slowdown; the employer only believed that 
the employees had engaged in a slowdown, 
and he forthwith disciplined them. Never- 
theless, the Board refused to hold the em- 
ployer guilty of an unfair practice. “We 
do not think,” said the Board, “that punish- 
ment visited in the ordinary course of opera- 
tions because of the mistaken belief that the 
employee was engaged in unprotected ac- 
tivity can be said to have the purpose or 
effect of discouraging union membership or 
legitimate union activity. Because it may 
be unfair does not make it discriminatory.” 
Moving on, now, to the cases involving 
substantial elements of violence, it may be 
said as a general rule that those who were 
responsible for or guilty of serious strike or 
other violence forfeited their right to the 
protection and remedies of the act.” In 
some instances, the Board sought to dis- 
tinguish between the rights of employees 
involved in serious violence and those in- 
volved in only “minor” breaches of the 
peace.™ On the whole, this distinction did 
not have a great deal of appeal for the 
courts,” although there are instances in 
which the courts accepted the distinction at 
least in principle.*™ As we shall see, the 
framers of the Taft-Hartley Act apparently 
assumed that the distinction had been aban- 
doned by the time T-H was enacted. 


To conclude the cases dealing with “kinds” 
of concerted activities, we may now consider 


those not involving either direct or qualified 
strike action. Examples of this kind of 
action under the Wagner Act were wage- 
increase and other types of petitions ad- 
dressed to the employer;™ the circulation 
of various types of petitions among em- 
ployees;*” and the presentation of agru- 
ments, points of view or memorials to a 
legislature." The principal question in these 
cases, as in the preceding ones, was whether 
or not the employer could discharge or 
otherwise discipline employees engaged in 
such action. In all these cases the Board 
held employer discipline unlawful, and the 
courts on the whole agreed with the NLRB. 
The fact that employees engaging in such 
activities were not acting as union members 
or in accordance with union directions was 
not considered material. The important 
point for the Board and the courts in these 
cases was that the employees were en- 
gaging in concerted activities tor their 
mutual aid and protection. Indeed, as one 
court pointed out,” such cases as these made 
it clear that the NLRA was not designed 
exclusively or even primarily for the pur- 
pose of enforcing union rights; the policy 


of the act, said the Court, was to safeguard 
employee rights. Hence the presence or 
absence of strictly union activity was not 
crucial. 


(2) Objectives of Concerted Activities.— 
The second major category of cases under 
the Wagner Act to be dealt with here covers 
those in which employees engaged in con- 
certed activities to reach an objective for- 
bidden by law. Perhaps the most widely 
noted case of this kind was the one in which a 
union struck or picketed to gain recognition 
as exclusive bargaining representative not- 





*> NLRB v. Montag Brothers, 7 LABOR CASES 
61,980 (CCA-5, 1944); compare Columbia Pic- 
tures Corporation, 82 NLRB 568 (1949). 

** Underwood Machinery Company, 74 NLRB 
641 (1947); compare the recently decided Elk 
Lumber Company case, cited at footnote 3. 

*% See generally Hart and Prichard, ‘‘The 
Fansteel Case: Employee Misconduct and the 
Remedial Powers of the National Labor Rela- 
tions Board,’’ 52 Harvard Law Review 1275 
(1939). And see 2 CCH Labor Law Reports 
(4th Ed.) 9 4045.80-4045.845. 

** For example, Republic Steel Corporation, 9 
NLRB 219 (1938), and Mt. Clemens Pottery 
Company, 46 NLRB 714 (1943). 

**Compare NLRB v. Clinchfield Coal Cor- 
poration, 8 LABOR CASES { 62,362 (CCA-4, 1944); 
Wilson & Company, Inc. v. NLRB, 4 LABOR 
CASEs { 60,560 (CCA-7, 1941); Republic Steel 
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Corporation v. NLRB, 1 LABOR CASES { 18.462 
(CCA-3, 1939); NLRB v. Mt. Clemens Pottery 
Company, 9 LABOR CASES { 62,536 (CCA-6, 1945). 

* Compare Berkshire Knitting Mills v. NLRB, 
7 LABOR CASES { 61,896 (CCA-3, 1943); NLRB 
v. Stackpole Carbon Company, 1 LABOR CASES 
f 18,359 (CCA-3, 1939). 

*” Compare Sandy Hill Iron & Brass Works, 
55 NLRB 1 (1944), enf'd 9 LABOR CASEs { 62,425 
(CCA-2, 1944); Hver Ready Label Corporation, 
54 NLRB 551 (1944); Phoenix Mutual Life 
Insurance Company, 73 NLRB 1463 (1947), enf'd 
14 LABOR CASES 64,504 (CCA-7, 1948). 

* Compare NLRB v. Schwartz, 9 LABOR CASES 
1 62,497 (CCA-5, 1945). 

% NLRB v. Peter Cailler Kohler Swiss Choco- 
lates Company, Inc., 6 LABOR CASES { 61,187 
(CCA-2, 1942). 

% NLRB v. Schwartz, cited at footnote 30. 
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withstanding the fact that another union had 
already been certified as such. It goes with- 
out saying that the strike for recognition 
was regarded as a protected concerted ac- 
tivity when no other union had been certified. 
The problem was more difficult, however, 
where another union had been certified. In 
one or two instances, employers had been 
able to secure injunctive relief in the federal 
courts against such strikes; “ in others, they 
were unsuccessful.“ But this is a question 
with which we are not directly concerned 
here. Our concern is with the right of the 
employer to discharge or otherwise disci- 
pline employees engaging in such a strike. 
This right was declared to exist only at the 
very end of the Wagner Act era, when the 
Board held in the Thompson Products case* 
that an employer did not violate the act in 
discharging employees who struck for rec- 
ognition notwithstanding the fact that the 
Board had only a short while earlier certified 
another union as exclusive bargaining rep- 
resentative. Of course, the rule of the 
Thompson Products case applies with even 
greater force under the Taft-Hartley Act, 
since a strike in defiance of an existing cer- 
tification violates Section 8 (b) (4) (C) of 
that act. 

Of related interest at this point are those 
cases under the Wagner Act where the em- 
ployer discharged or otherwise discriminated 
against employees, not because these em- 
ployees had themselves engaged in con- 
certed activities, but because inimical employees 
threatened to take—or actually did take— 
strike action to compel the discharges. In 
some cases the inimical employees were 
union members who were attempting to 
force the employer to discharge either non- 
union employees ™ or employees who were 
members of a rival union.” In some cases, 
the inimical employees were nonunion men 
who threatened to; quit if unpopular union 
employees were not discharged.” The cases 
are only indirectly in point here because 
they did not, strictly speaking, involve the 
question of whether or not the employer 
could lawfully discharge employees who were 


engaging in concerted action. Instead, in 
the usual case of this kind, the question was 
whether or not the employer could lawfully 
discharge those employees against whom 
concerted activities were carried on or 
threatened. With one significant exception, 
the employer was held guilty of an unfair 
labor practice where he acceded to the 
pressure exerted agairist him, although he 
was not in all cases required by the Board 
to give back pay to the employees dis- 
charged.” The exception occurred in a case 
where the court—reversing the Board— 
found that the employer had shown no anti- 
union animus but had agreed to discharge 
union employees only after nonunion em- 
ployees had accused them of unfair and 
dishonest practices and had threatened to 
quit if the union men were not discharged.” 


More directly in point is the Armour case," 
where the Board indicated that it would not 
penalize an employer for firing union men 
who attempted by force to keep other union 
men from work simply because they were 
delinquent in paying dues. Unlike the cases 
dealt with in the preceding paragraph, this 
case bears directly on the issue with which 
we are concerned—the right of the employer 
to discharge employees engaging in certain 
concerted activities. Like the Thompson 
Products case, the Armour case foreshadows 
a rule which was subsequently written into 
the Taft-Hartley Act. It bears a strong re- 
semblance to the Taft-Hartley provision 
(Section 8 (b) (2)) making it an unfair 
practice for a union to cause or attempt to 
cause an employer to discriminate. 

A third category of “unlawful objectives” 
cases under the Wagner Act covers those in 
which employees took action either patently 
in conflict with wartime wage stabilization 
legislation or to some degree out of har- 
mony with that legislation. In the American 
News case,” the NLRB held it not unlawful 
for an employer to discharge employees 
who struck for an immediate increase when 
the wartime legislation required prior ap- 
proval by the stabilization agency. While 
the Board itself refused in subsequent cases 





% Oberman & Company v. United Garment 
Workers, 1 LABOR CASES 18,020 (DC Mo., 1937): 
Donnelly Garment Company v. International 
Ladies’ Garment Workers Union, 1 LABOR 
Cases { 18,012, 18,071 (DC Mo., 1937); Flor- 
sheim Shoe Store Company, Inc. v. Retail Shoe 
Salesmen’s Union, 6 LABOR CASES { 61,113, 288 
N. Y. 188 (1941). 

* Compare Yoerg Brewing Company v. Bren- 
nan, 9 LABOR CASES { 62,577 (DC Minn., 1945). 

* Thompson Products, Inc., 70 NLRB 13 
(1946), 72 NLRB 886 (1947). 

% NLRB v. American Bar & Foundry Com- 
pany, 12 LABOR CASES { 63,723 (CCA-7, 1947). 
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* NLRB v. Hudson Motor Car Company, 
5 LABOR CASES { 61,098 (CCA-6, 1942): NLRB 
v. Gluek Brewing Company, 8 LABOR CASES 
{ 62,314 (CCA-8, 1944); NLRB v. Star Publishing 
Company, 1 LaBor CASES {18,173 (CCA-9, 
1938). 

8% NLRB wv. Edinburg Citrus Association, 9 
LABOR CASES { 62,504 (CCA-5, 1945). 

*® Compare New York €& Porto Rico Steam- 
ship Company, 34 NLRB 1028 (1941). 

“” NLRB v. Edinburg Citrus Association, cited 
at footnote 38. 

" Armour & Company, 32 NLRB 536 (1941). 
“55 NLRB 1302 (1944). 


December, 1950 e@ 





Labor Law Journal 

















in 
was 
illy 
om 


or 
on, 
fair 
the 

he 
ard 
lis- 
ase 
= 
iti- 


m- 
nd 
to 


ir 
to 





to extend the rule of American News to in- 
stances not falling squarely within its facts,” 
the Court of Appeals for the Seventh Cir- 
cuit went further. It held that an employer 
could lawfully discharge employees who 
struck to compel the employer to bargain 
on a wage increase.“ Since the employer 
could not grant the increase without War 
Labor Board approval, the court reasoned, 
he was under no obligation to bargain in 
regard to it. Apparently the Board and the 
court took different views of the facts of the 
case. The Board viewed the case as one in 
which the employees had merely asked the 
employer to bargain. Because a majority of 
employees did not participate in the strike 
or the request for bargaining, the Board 
conceded that the employer had not com- 
mitted the unfair practice of refusal to bar- 
gain. But, the Board held, the employer 
still was not privileged to discharge the 
strikers; for they were engaged in a con- 
certed activity. The court, on the other 
hand, viewed the employees’ demand as one 
for an immediate wage increase: 

“Of course, respondent upon presentation 
of the demand for an increase in wages, 
could have promised, had it so desired, to 
take the matter up with the War Labor 
Soard, but it was under no obligation to so 
do any more than it was under obligation to 
bargain. Furthermore, respondent was not 
presented with such a request; the demand 
was for a present increase.” 


(3) Strikes in Violation of Collective 
Agreements.—One of the major goals of the 
Wagner Act was to promote collective bar- 
gaining and the formation of collective 
agreements, and it is therefore not surprising 
to find a long line of cases upholding the 
right of the employer to discharge or other- 


wise discipline employees who engaged in 
strikes violative of the collective agreement. 
Strikes violating collective agreements are 
of two kinds—those in which the strikers 
seek to compel a departure from the terms 
and conditions set out in the agrecinent, and 
those in which the strike itself constitutes 
a violation of a no-strike clause. 

In either case, the strikers generally for- 
feit their right to protection against em- 
ployer discipline. The famous Sands case 
involved a strike seeking to compel the em- 
ployer to apply a seniority rule inconsistent 
with that contained in the agreement.” 
Reversing the Board, which had held the 
strike a protected concerted activity, the 
Supreme Court declared that “the Act does 
not prohibit an effective discharge for re- 
pudiation by the employe of his agreement, 
any more than it prohibits such discharge 
for a tort committed against the employer.” 

Two years after the decision in the Sands 
case, the Board held protected against em- 
ployer reprisal a strike called by one union 
in violation of a no-strike clause, where it 
appeared that the strike had been caused 
by the employer’s unlawful refusal to bar- 
gain with an associated union representing 
other employees.“ Citing the Sands and 
Fansteel cases, the Court of Appeals for the 
Seventh Circuit reversed the Board.“ Sub- 
sequent to this decision by the Seventh Cir- 
cuit, the Board held on the whole that 
employees who struck in violation of no- 
strike clauses forfeited their right to the 
protection of the act.“ As we shall see 
in the next installment of this article, how- 
ever, it was not until after the enactment of 
the Taft-Hartley Act that the Board per- 
mitted an employer who was guilty of unfair 
practices to discipline employees who struck 
in violation of a no-strike agreement.® 


“On the average, 2,700 Americans reach the age of 65 every day, 

and most of them have at least thirteen years of life ahead of 

them.”—Wilcock, Who’s Too Old to Work? (University of 
Illinois Bulletin). 





** Compare Columbia Pictures Corporation, 64 
NLRB 490 (1945); Fairmont Creamery Company, 
64 NLRB 824 (1945); Rockwood Stove Works, 
63 NLRB 1297 (1945); Union Buffalo Mills Com- 
pany, 58 NLRB 384 (1944). Discussed in detail 
in the article cited in footnote 6, pp. 757ff. 

* NLRB v. Indiana Desk Company, cited at 
footnote 17. As an independent ground for 
upholding the employer's right to discharge 
the strikers, the court pointed out that they had 
engaged in mass picketing which obstructed 
plant entrances. 
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* NLRB wv. Sands Manufacturing Company, 
1 LABOR CASES { 17,044, 306 U. S. 332 (1939) 

* United Biscuit Company, 38 NLRB 778, 805 
(1942). 

* NLRB v. United Biscuit Company, 6 LABOR 
CASES { 61,120 (CCA-7, 1942). 

*% Joseph Dyson & Sons, Inc., 72 NLRB 445 
(1947); Fafnir Bearing Company, 73 NLRB 1008 
(1947); Scullin Steel Company, 65 NLRB 1294 
(1946). 

*® National Electric Products Corporation, 80 
NLRB 995 (1948). 
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A defense profits tax on all corporations in 
addition to the basic tax, plus an increase 
in individual income taxes and a subsequent 
increase in excise taxes, has been recom- 
mended by the Research and Policy Com- 
mittee of the Committee for Economic 
Development. The committee opposed en- 
actment of an excess profits tax. It said the 
proposed defense profits tax would raise as 
much revenue, be less inequitable and do 
much less harm to the defense effort and 
the economy as a whole. 

“To assure a substantial surplus in the 
first half of 1951 and to avoid retroactivity 
in imposing taxes on 1951 incomes,” the 
committee recommended prompt action to: 

(1) Revise the corporate profits tax so 
that it consists of a basic rate of thirty-eight 
per cent (eighteen per cent on profits under 
25,000) plus a defense profits tax at a flat 
rate on all corporate profits. 

(2) Levy a defense addition to the indi- 
vidual income tax at a flat percentage rate 
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on net income in excess of exemption and 
the present tax. 

The rates at which the defense profits tax 
and the income tax increase would be levied 
would depend on the expenditure outlook 
for 1951. For the present illustrative pur- 
poses, the committee assumes total expendi- 
tures of $62 billion, $35 billion military and 
$27 billion nonmilitary. 

If expenditures are as much as $62 billion 
and rising through the year, the commit- 
tee would recommend: 

(1) That the temporary defense profits 
tax be set at fifteen per cent of total profits. 
This would yield about $3 billion more than 
the present profits tax. 

(2) That the temporary addition to the 
individual income tax be set at five per cent 
of income in excess of exemptions and pres- 
ent tax. This wouid yield about $3 billion net. 

The amount of additional revenue to be 
obtained from excises could be determined 
in the spring after Congress has seen and 
considered the January budget. 


December, 1950 @ Labor Law Journal 














A LOOK BACK 


November 26 
Government officials announced that the average workweek in the 
United States has risen to 41.4 hours. 

November 24 
The CIO Conference on Labor Law commenced in Chicago, fol- 
lowing the adjournment of the ClO annual convention. 

November 20 
The annual convention of the CIO opened in Chicago. 

November 19 
The nation-wide telephone strikes ended, with fifteen-month con- 
tracts and varying wage increases. 

November 17 
In testimony before the House Ways and Means Committee, organ- 
ized labor urged higher excess profits taxes than proposed by the 
Administration, the CIO asking $6 to $7 billion, the AFL $5 to $6 
billion, and the United Electrical, Radio and Machine Workers 
urging an income ceiling of $25,000, 

November 16 
3enjamin Fairless, President of United States Steel, indicated in 
a speech that steel workers would receive a fifth wage increase, 
and that there would probably be a consequent rise in the price 
of steel. 

November 13 
At a meeting of the National Child Labor Committee, it was 
reported that child labor in some age groups has tripled in the 
last ten years; the committee stated that it will campaign for more 
stringent state child labor laws. 

November 12 
Printers of ten New York newspapers approved a two-year contract 
providing for a $7 wage and welfare package with an emplover 
financed pension fund, having refused two previous offers. 

November 10 
Secretary of Commerce Sawyer announced that labor will be repre- 
sented in the National Production Authority in both an advisory 
and operating capacity. 

November 9 
Thirty-three thousand telephone employees went on strike in forty- 
three states, considerably cutting long-distance service, but not 
interfering with local calls in most cities. 

November 8 
In New York City, 60,000 workers in the women’s coat and suit 
industry were awarded a 14% cent an hour wage increase. 

November 7 
Representative Marcantonio, only member of the American Labor 
Party in Congress, was defeated in New York City by his coalition rival. 

November 3 
A Presidential emergency board handling the Pullman conductors’ 
wage dispute recommended that their work month be cut from 225 
to 210 hours without loss of pay. 
Five thousand telephone workers in St. Louis walked out in 
protest against the discharge of six employees who refused to 
deliver goods to Western Electric Company 

October 29 
A spokesman for CIO and AFL stated that organized labor is 
opposed to the efforts of the government to do business with 
Argentina because of the Peron regime’s attempt to control the 
Latin American labor movement. 

October 28 
It was announced by federal economists that voluntary pay raises 
increased in 195. 











